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KOHIEINTYAJIbBHBIE OPUEHTHUPBI HCCJEJOBAHMUS

AKTYyaJlbHOCTb U 3HAYMMOCTb TeMbl JUCCEPTALMOHHOWH PpPadoThl BHIpAKACTCS B
HEOOXOANMOCTH YCTaHOBIICHHS, ONPEJICIICHNS [IPAaBOBOM IIPUPOIBI, MECTa U POJIM TAKUX TOTOBO-
POB, Kak: JIOTOBOpP Ha MPOU3BOJICTBO PEKIAMBI, JOIOBOP O Pa3MEIICHHU PEKIAMBI, JOTOBOP O
CIIOHCOPCTBE, JIOTOBOP O GJIArOTBOPUTENILHOCTH, OTOBOP O MEICHATCTBE, IOTOBOP HaliMa TpaH-
CIIOPTHOT'O CPEACTBA C JKHUIAXKEM, JOTOBOP KOHTPAKTALlUM, JOrOBOP KOHCOPIUYMA, JOTOBOP
TpaHcdepa CHOPTCMEHOB, IOTOBOP O Iepenaye ,.know-how” B rpaxkaaHckoM Ipase PecrryOmmku
MonjoBa u fanbHEHIINX NEPCIIEKTUB Pa3BUTHS TAKUX BHJOB HE HA3BAHHBIX IOTOBOPOB.

3nauumocms N BaXXHOCTH WCCIEIYeMOH TEMbI OOBSCHIETCS BHICOKHMH TCHACHIWMAMU
Pa3BUTHUS IPAXAAHCKUX OTHOIIEHHH. OTCYTCTBHE AOCTaTOYHOIO 3aKOHOAATEIBHOTO PErylHpO-
BaHUS BEJIET K HEIPABWILHOMY TOJIKOBAHHIO TAKUX OT/EIBHBIX JIOTOBOPHBIX KOHCTPYKIIHIL, 9TO
B IIOCJIEACTBHU OTPaXkKaeTcsA Ha JEATeIbHOCTH CyAeOHBIX MHCTaHIMI TakuM o0pa3oM, YTO OHU
HOIOMBAIOT HE HA3BaHHBIC TOTOBOPHBIE KOHCTPYKIMU IIOJ HA3BaHHEIC, TEM CaMbIM HapyIlas
npaBa CyOBbEKTOB IpaXkJaHCKOTo Mpasa, MPOTUBOPEYA NMPUHLMUITY CBOOOMBI IOTOBOpPA M B UTOTE
BBIHOCS] HE3aKOHHEBIC Cy/IeOHbIC PEIICHUS.

HccenenoBanust, npoBeieHHBIE HAMHU B paboTe, HAXOAAT CBOE OTPAKEHUE B MPEICTABIICH-
HBIX BBIBOJIaX, NIPEIOKEHHAX, KOTOPHIEC 3aKII0YAIOTCS B JOMOJHEHHH: [ pakIaHCKOro KoJeKca
Pecniy6onuku Mongosa (nanee 'K PM) Ne 1107 — XV ot 06.06.2002 [13], 3akona PecryOnuku
Momnnosa Ne 1227 ot 27.06.1997 ,,0 pexname” [18], 3akona Pecrrybmmku Momngosa Ne 1420 ot
31.10.2002 ,,0 GnarorBoputenbHocTH U crioHcopere” [19], Konexca PecnyOonuku Monnosa
Ne 152 ot 17.06.2014 ,,06 obpa3oBanuu” [20], 4TO MO3BOIUT PACIIUPHUTH IPABOBYIO Oa3y TAKUM
00pa3zoM, 4TO MPUOOPETYT CBOE MECTO B CHCTEME I'PaKAAHCKUX JOTOBOPOB TAKHUE IOTOBOPHI,
Kak: JIOTOBOp Ha IIPOU3BOJCTBO PEKJIaMbl, JOTOBOP O Da3sMEIICHHU pPEKJIaMEl, JOTOBOpP O
CHOHCOPCTBE, JIOTOBOP O OJIArOTBOPUTENBHOCTH, JOTOBOP O MELEHATCTBE, JOTOBOp HalMma
TPaHCIIOPTHOT'O CPEACTBA C OKUIAXEM, JOTOBOP KOHTPAKTAIMH, JOTOBOP KOHCOPIMYMA,
JIOTOBOP TpaHc(epa CIIOPTCMEHOB, OrOBOp 0 nepenaye ,,know-how”.

Hens quccepTanuOHHOM padoThI IIpe/ICTaBICHA B BU/E YIIIyOJICHHOTO X KOMIUIEKCHOTO
aHaJM3a U UCCIIEIOBAHUS OTICIbHBIX BHJIOB HE HA3BAHHBIX JOTOBOPOB, BO3HHUKILIHMX MOCPE-
CTBOM IIPHHIIUIIA CBOOOBI JOTOBOPA.

3agaun uccienoBanus. JloCTIXEHNE YCTaHOBICHHON 1IE€IM BO3MOXKHO C IOMOILBIO psifia
3aJa4: CHHTE3UPOBATh Hay4HbIC PabOTHI B 00NACTH HE Ha3BaHHBIX JOTOBOPOB, aHAIU3HPOBATH
MPUHLUIT CBOOOJIBI IOTOBOpa Kak (hakTopa, CrIocOOCTBYIOIIET0 BOSHUKHOBEHHIO HE HAa3BaHHBIX
JIOTOBOPOB, HCCJICNOBAaTh IIPABOBOEC DETYIHPOBAHWE HE Ha3BaHHBIX JOTOBOPOB, IIPOBECTH

COOTHOIICHUE U Ppa3srpaHUYCHUE HE Ha3BaHHBIX NOTOBOPOB CO CMEIIAHHBIMUA U KOMIUJICKCHBIMHU



JOrOBOPaMH, TPOBECTH CPABHHUTEIBbHO-PABOBOW AaHANM3 IPABOBOTO DETYIHPOBaHHS HE
Ha3BaHHBIX JIOr0BOPoB B PecmyOiike Mongosa ¢ JoroBopamMu 3apy0eXHBIX CTpaH, pa3paboTaTh
BBIBOJBI, MPEMUIOKCHHUSI, PEKOMEHIALMH MO0 YCOBEPIUCHCTBOBAHHMIO 3aKOHOIATEIHCTBA
Pecmy6nukn MounoBa, [ist yCTpaHEHHs MPOOETIOB B PETYIUPOBAHUN HAUOOJIEE MCIIOIb3YEMbIX
B IIPAKTUKE HE Ha3BaHHBIX JOIOBOPOB.

I'unore3a uccienoBanmsi. B xoxe npoBeeHHOTO UCCICAOBAHUS OBUI IMOCTABJICH BOIPOC
OTHOCHTENBHO MPEANOCHUIOK H (haKTopa, CIOCOOCTBYIOIIETO BO3HUKHOBECHHIO HE HA3BaHHBIX
JIOTOBOPOB M €CTh JM HEOOXOAMMOCTh B HPABOBOM PETYIMPOBAHMH TAKOTO POJA OTOBOPHBIX
KOHCTpYyKLHWil. B paboTe wuccnegoBaHBl MOTHBBI, MO3BOJSIONIME HACHTU(GUIUPOBATH H
MOATBEPAUTH CHEepbl PETYINPOBAHUS FOPUINYCCKOTO M HAYYHOTO XapaKTepa OTACIbHBIX BUIOB
HE Ha3BaHHBIX JOroBOpOB B Pecmybnuke MoigoBa. DTo MO3BOIUT OoJiee ACTATBbHO Pa3bsICHUTD
TEOPETHKaM M MPAKTHKaM OCOOCHHOCTH MHAMBUIyalW3allMi M LIEHHOCTH NPHUMEHEHHS! TaKOTO
poza JTOrOBOPOB B FPaKIAHCKOM 000pPOTE, C MOCIESAYIOLINM MOMOJHEHHEM 3aKOHOIATeIbCTBA
Pecniy6nmiku Monnosa.

CHHTe3 MeTO0/10JIOTUH HCC/IeI0BAHMS H 000CHOBAaHHE BLIOPAHHBIX METOI0B HCC/Ie/10-
BaHUS 3aKIFOYACTCSI B KOMIUIGKCHOM U BCECTOPOHHEM HCCIICHOBAHHU FOPUAUYCCKON MPAKTUKH
KOHKPETHBIX BU/IOB HE Ha3BaHHBIX JOrOBOPOB, IIOCPEACTBOM psina MeToa0B. Tak, a) Ha amnupu-
Y4ecKoM Ypo6He aBTOPOM IIPHUMEHSUIUCH SMIIMPUYECKHE METOABI (crmamucmuueckui, omoopa
MeKCmosol uHopmayuy, 6 m.y. nymem KOHMEHM-AHAIU3d), CPABHUTEIbHBIC METObI, TaKHUe
KaK: Memoo OUANeKMUYEeCKUX NPUEMOS GblOeNeHUs KIIOYeBbIX MOMEHMO8 pA3eUMus, CMpYyK-
MYPHO-QYHKYUOHATLHBLI MENOO, Memoo CUCMEMHO-0eliCMBEHH020 n00x00a; 0) Ha ypoeHe meo-
pemuuecko2o 0600wenus TPAKTAYECKON HHHOPMALIMN: MEMo0 MePMUHONIOSUYECKO20 AHAIU3A U
Memoo onepayuoHaIu3ayuy noHsamuil, OOIEIOrHiecKe METO/Ibl, U B MIEPBYIO OYepellb, Memoo
B0CXONCOCHUSL OM KOHKPEMHO20 K A6CmMpakmioMmy, GasupyrOIUics Ha aKTHBHOM TPUMEHEHUH
COYCTAHMUsI CHHTE3a aHAJUTHYECKUX METOMOB, a TaKKe aOCTParupOBaHUE, MenoObl UHOYKYUU U
Oedykyuu. 1IUPOKO WCIOIB30BANCS UCMOPUHECKULI Memod, KOTOPBIA MO3BOJSCT H3YUHTH H
MHTEPIIPETHPOBATH NEPBOHAYAIIBHBIC U B MOCJICACTBIH, HOBBIC I0KA3aTeIbCTBA CYLIECTBOBAHHS
OTAEJBHBIX BHIOB HE HAa3BAHHBIX JOrOBOPOB, KOTOPHIC HEOOXOJMMBI JUIS HCCIICOBAHUS H3Y-
4aeMoro o0beKTa.

Kpome TOro, B HMCCI€IOBaHMM NPHUMEHSJIMCh YAaCTHO-HAy4yHble (B JaHHOM CIydae —
YACMHO-NPABOGbie) METOBL, B TOM YHUCIIE (POPMATbHO-NPABOBOU U CINPYKIMYPHO-HOPMAMUGHDLIL
Memoo, MemoO MOIKOBAHUS NpAsd, CPAGHUMENbHO-NPAGOEOU Memod U Menoo npasogo2o
MOOenupo6aHus, B TO BpeMs Kak IUisl pa3pabOTKH 3aKOHOMATENbHBIX MPEATIOKCHHUI aKTUBHO
UCTIONB30BANUCh  IUHBUCMUYECKU-IOPUOUYECKUE U  MEXHUKO-3aKOHOOAmenbHble  Memoobl.

CpasHumenbHo-npagogoli Menod NO3BOJSET MPOBECTU CPABHUTEIbHBIN aHAIN3 HALIMOHAJIBHOIO
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3aKOHO/IATEeJILCTBA C 3aKOHOJATEIbCTBOM 3apyOeKHBIX cTpaH. CucmemMHo-CmpyKmypHblil Memoo
CHCTE€MATH3UPYeT TPaXXJAHCKHUE NOTOBODHI, NPU 3TOM aHAIM3UPYS OOIIMe M OTIHYHTEIbHEBIC
HPHU3HAKU C APYTHMHU JIOTOBOPAMH, a TAKKE UCIOJNB3Ys CIOCOOBI TOJNKOBAHHS NPAaBOBBIX HOPM
JEHCTBYIOIIETO 3aKOHOATEIbCTBA. Memod npasogozo pezynuposaniis, ciocoOCTByeT 0Opa3oBa-
HHIO KOHCTPYKIIMH HE Ha3BaHHOTO JI0OTOBOPA U OTTPAHMYEHMS €ro OT HA3BAHHBIX U CMEIIaHHBIX
10roBopoB. Cucmemuwiii Memoo, ¢ MOMOIIBI0 KOTOPOTO PacCMAaTPHBAETCA H3ydaeMblli 0OBEKT
UCClIeOBaHUs, NPECTABIAIONINI COBOKYIIHOCTh CYILIECTBEHHBIX JIEMEHTOB OTIEIbHBIX BHUIOB
He Ha3BaHHBIX JOTOBOPOB, a TAKXKE OTHOIICHHH MMM PETYIHPYEMbIX U CBSI3b MEXIY HUMH, TO
€CTh, U3y4eHUE 00BEKTa KaK €IUHOIO 1IEJIOT0.

Hayynasi HOBM3HA W OPHUIMHAJIBHOCTL pPe3yJbTATOB HCC/IENOBAHHUSA COCTOUT B
IPOBEJICHUU OCHOBATEJIBHOIO U YIIIyOJIEHHOrO aHalM3a CeLU(UKH KOHIEHLIUH MPOHCXOXKIe-
HHS, PETyIUPOBAHHS OTJEIBHBIX, CAMOCTOSTENIPHBIX BHAOB HE HA3BaHHBIX IOTOBOPOB, Kak C
HAYYHOM, TaKk M ¢ NMpaKTHYecKoi cTopoHbl. IIpeuioxenHas u uccieayemas npodiema, CBs3aH-
Has C 3aKIIOYEHHEM He Ha3BaHHBIX JOTOBOPOB, HAlZET CBOE OTPaKCHHE, IOCPEACTBOM Hayd-
Horo obocHoBaHus W BHeceHus uameHnenuid B 'K PM, B Koxmekc Pecnyonuku Mongosa ,,00
obpa3oBaHMU” M JApyrHe 3aKOHOJATENbHBIE AaKTHL. | pakIaHCKO-IIpaBOBas 3allUTa BCEX
CyOBEKTOB HE Ha3BaHHBIX IOrOBOPOB CTaHEeT Oosiee 3((PEeKTUBHOM, eciu OyneT OTpakeHa B
3aKoHOAaTenbcTBe PecryOnukn Monnosa, OCHOBEIBAsICh Ha IIPUHIUIIE CBOOOIBI JOTOBOPA.

OcHoBHasl pellIeHHAsl Hay4Hasl NPo0JieMa 3aKIII0YaeTCs 6 paA3padomKe OTIMIUTEIBHBIX
0COOEHHOCTeH He Ha3BaHHBIX JOTOBOPOB OT JPYTUX BHIOB IPAXKITAHCKO-TIPABOBBIX JIOTOBOPOB, ¢
nocneoylouuM ycmanoeaenuem X KOHKPETHOTO IPAaBOBOTO PEryIMPOBaHUS U1 TEOPUHU U
HPAKTHKY, ¢ Yeabl0 UX IPABIIBHOTO IPAKTUYECKOIO NPHMEHEHHS B PA3IHYHBIX IOPUIHIECKHUX
CHTYaIHsX.

TeopeTnyeckas 3HAYMMOCTb JUCCEPTALIMOHHON PadoThI UCXOOUT U3 HEOOXOIUMOCTH
U Ba)KHOCTU MCCIIEyeMbIX HE Ha3BaHHBIX JOTOBOPOB. Pe3ynbTaTsl, mONy4eHHBIE B XOA€ Hayd-
HOTO HCCJIEZ0BaHUS IIOCIYXaT MOCICAYIOMEMY HCCISIOBAaHUIO, IPOBEICHHOMY TEOPETHKAMU B
9T0i 061acTH. COBOKYIMHOCTb PE3yJIbTaTOB, IOIYUYEHHBIX B X0/1€ IUCCEPTALMOHHOTO HCCIIeJ0Ba-
HHSA CYIIECTBEHHO PACIIMPAIOT YK HMMEIOIeecs IpeCTaBlIeHue O He HA3BaHHBIX JOTOBOPAX H
UX OTIENbHBIX BUJaX. Pe3ynbraTsl AUcCepTalHOHHOM paOOTBl MOTYT OBITH IpEICTAaBIEHHl B
Ka4yecTBE TEOPETUUECKONW OCHOBBI TaKOW MUCLUILUIMHBI KakK ,,] pakIaHCKOe MpaBo”, a TAKKe UMH
MOTYT PyKOBOICTBOBAThCS IIPU HANUCAHUM JUICHIMOHHBIX, MATUCTEPCKUX U JOKTOPCKHX JHUC-
cepTanuii, MoHOrpauii ¥ APYTHX HAyIHBIX paboT.

IIpakTHYeckas 3HAYUMOCTH JMCCEPTAIMOHHONH PadOTBI COCTOUT B TOM, YTO IIpeJ-
CTaBJICHHBIC B Pa0OTe BBHIBOJBI U PEKOMEHIALNU, NPEANOKeHUs de lege ferenda MoryT OBITH

HMCIIOJIb30BaHbI: B X0A€ BOIUIOUICHHUA B HAIlHUOHAJIBHOC 3aKOHOAATECIBCTBO, B 3aKOHOTBOPYECKOM
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npolecce Nnpu pa3paboTKe U NPHUHATUH Psijia 3aKOHOJATENIBHBIX aKTOB, PErYIHPYIOIIUX TAaKOro
poja JO0roBOpBI, B IPAaBOTBOPYECKOW W IIPABONPUMEHUTENBHON JESITENIbHOCTH, KOTOpbIE
CBSI3aHBl C pa3pelleHHeM IPOTUBOPEUMH M CIOPOB, BO3HHMKAIOIIMX MpPH NPUMEHEHHU HE
Ha3BaHHBIX JOTOBOPOB, YTO B OYyAyLIEM MOJIOKHUTEIBHO OTPA3UTCS B CyAeOHOW NpaKTHKE, a
TaKKe JacT BO3MOXKHOCTh HPHUMEHATh M PErylupoBaTh OTAEJIbHbIE BHIbl HE Ha3BaHHBIX
JIOTOBOPOB B pEaIbHOM KHU3HU 0€3 KaKUX-TH00 OrpaHHYCHHH.

IleHHOCTh HaNMCAHHOTO JAMCCEPTALMOHHOIO TPYyAa 3aKIIOYaeTcs B IPeJCTaBICHHBIX
BBIBOJIaX U NPEATOKEHHUAX, PEKOMEH/IOBAHHBIX 3aKOHOJIATEIII0, KOTOPbIe HAIPABIICHB! HA IIPaBO-
BO€ PETYJIMPOBAaHHE OTAEIbHBIX BHUIOB JOTOBOPOB, B OCOOCHHOCTH TaKHX, KaK: CIIOHCOPCKHUE,
0JIaroTBOPUTENbHBIE, MELEHATCKUE, TpaHc(epa CIOPTCMEHOB, KOHCOPLMYMA, KOHTPAKTallUH,
nepenaun ,.know-how”, mpou3BOACTBa M pa3MelICHUs pekiambl. Takum 00pa3oMm, BHIHA
B3aHMOCBA3b MEXY pealu3alueil MPOBEICHHBIX PEe3yIbTaTOB AUCCEPTAIMOHHOTO HCCIENOBa-
HUS U YCTAHOBJICHHBIMHM M3MEHEHHSIMH I'PaXKIaHCKOTO 3aKOHOJATENILCTBA B TOM COOTBETCTBUU C
lege ferenda, xak 310 OBLIO NPEITIOKEHO B JUCCEPTALHOHHOM paboTe.

CrenoBaresibHO, Hay4Has rpo0ieMa B OTHOLIEHHH MPAKTUYECKOTO NPUMEHEHHs TaKHX
HE Ha3BaHHBIX JOIOBOPOB OCTAeTCS B HACTOSIIEC BpeMs aKTyalbHOM, OTKPHITOH U BechbMa
00CYK/1aeMOH Cpeliyl YUeHbIX U FOPUCTOB, JaBasi MIUPOKUI MPOCTOP JUIs OCYLIECTBICHUS Hay4-
HBIX U ITyOOKHUX HCCIIEIOBAHUH 10 €€ IOPUIHIECKUM acIeKTaM.

Amnpobanus pe3yJbTaToB ucciaeqoBanusa. PaboTa Obuia MOATOTOBICHA U apoOUpOBaHa
B llentpe ropuauyeckux wuccinenoanuit HMucruryra IOpuanueckux, Ilonutuueckux u
CoLMONIOTHYECKUX HCCIIeJOBaHUi Tpu  AkagaeMud Hayk MoungoBel. OCHOBHBIC —pa3Jienbl
JICCepTalMy IPEACTABICHBl B HAyYHBIX CTaThAX M ONYOJIMKOBaHBl B COOpPHUKAX MEXAY-
HApOJHBIX HAYYHBIX KOH(QEpPEHLMH, B HALUMOHAIBHBIX M MEXIYHAPOIHBIX >KypHajax, B
MOHOTpaduu.

[MonyyenHble pe3ynbTaThl AUCCEPTALIMOHHOI'O HCCIIENOBaHMs IpeAcTaBieHbl B Ilapia-
MeHT PM, MunucreperBo roctunun PM, MuUHHCTEPCTBO SKOHOMUKH U MH(PacTpyKTypsl PM,
MunuctepcTBO 00pa30BaHMsl, KYJIbTYpbl W HcciepoBaHuid PM, MUHHCTEPCTBO CEIBCKOTO
XO3SHCTBA, PETHOHATIBHOIO PAa3BUTHA M OKpyxaromeil cpexsl PM, Haponnoe cobpanune ATO
Taray3um, HO At TOro, YToOBl B IOCJEACTBUU OBUIM BHECEHBI M3MEHEHMs U JOIOJIHEHUS B
HAI[MOHAJbHBIEC 3aKOHOAATE/IbHBIC M HOPMATUBHBIC aKThl, JUIS MOCICAYIOMIETO IIPAaBOBOTO PETY-
JIMPOBAHUS TAKOTO POJIa HE HA3BAHHBIX JIOTOBOPOB.

Kpatkoe copep:kanue auccepranuu. ComepxaHue AUCCEPTAUOHHON pabOTHI BKIIIO-
YaeT: BBEACHHE, TPH IJIaBbl, 0OIIME BHIBOABI U peKoMeHaaluu, 140 crpaHul] OCHOBHOI'O TEKCTa,
Ooubmrorpaduio, COCTOSIIYI0 U3 262 UCTOYHUKOB, 9 NPUIOKEHHH, IEKIapalio 00 OTBETCTBEH-

Hoctu u CV aBropa.



COJEPXKAHUE PABOTHI

B nepsoii rnmase ,, Ananus cumyayuu uccie006aHus He HA36AHHBLIX 002060pP06 U
gaxmopa, cnocobcmeyrouiezo ux 603HUKHO6eHuUI0”, IBIAIOMIEHCS BBOJHON TNIaBOW K 2-0M M
3-eif rnaBaM, Ii¢ MPOBEJCH U MOAPOOHO U3YYEH U CHHTE3UPOBAH OIBIT YYEHBIX, KOTOPHIC
aHAJM3MPOBAIN JAHHYIO HPOOJIeMy, CBA3aHHYIO C M3y4YEHHEM HE Ha3BaHHBIX JOTOBOpPOB. B
JTAHHOM TJIaBe€ PACKPBITHI CY)XACHHS AaBTOPOB, OTHOCHTEIBHO CYIIHOCTH HE Ha3BaHHBIX
JIOTOBOPOB, OCHOBaHHMH BO3HHUKHOBEHHS, W3y4YeHbI HaydHbIC NMpoOJeMbl B 3TOM oOiacTd u
NpPEe/IOKEeHBl MyTH ee peleHuid. [IpencraBiieHbl METOMOJOIMYECKHE aCIeKThl HUCCIICA0BAHUS
OTAEJBbHBIX KOHCTPYKIMH HE Ha3BaHHBIX JIOTOBOPOB M PACKPBIT NMPHUHIKI CBOOOJBI JOrOBOpA,
Kak (pakTopa, CHoCOOCTBYIOLIEr0 BOZHUKHOBEHHUIO HE HA3BAHHBIX IOTOBOPOB.

B pazpene 1.1. Jokmpunanvnoe cyyxcoenue u cunme3 HayyHwvlX padom 6 obnacmu He
HA36AHHBIX 002080P06 TPAKTYETCS MPABOBAsi CYIIHOCTh M IPaBOBas MPHUPOJA, a TAKKE ycTa-
HABJIMBACTCS 3HAYMMOCTH MECTa, POJM HE Ha3BaHHBIX (HEIIOMMEHOBAHHBIX JOTOBOPOB).
[IpoBeneH riayOoOKuil aHanu3 He HAa3BaHHBIX JIOTOBOPOB, M3YU€HBI JOKTPUHAIBHBIC CYXKICHUS,
MPOBEJICHHBIX HMCCJICJIOBAHU, HA OCHOBE MMEIOIINXCS B HAJIMYMHM HAYYHBIX paboT. B kauecTBe
00BEKTOB M3YUCHHS BBISIBICHBI OT/ACIbHBIC HOBbIE KOHCTPYKIIMY HE Ha3BaHHBIX JOTOBOPOB.

B uymciie 0TeueCTBEHHBIX YYEHBIX, YaCTHYHO HCCIICIOBABIIKMX JAHHOI'O poja MpodieMy
BeicTymuin: V. Volcinschi, Eu. Cojocari, D. Cimil, S. Baies, A. Baiesu, N. Rosca, [u. Mihalache,
10. ®pyn3a, C. 3axapus, b. Cocna, . Apcenn, H. Kpucresa, B. Urnarses, O. XanadyneHko,
Gh. Chibac, T. Misina, I. Tonova, D. Turcan, V. Mihalas, S. Cebotari, A. Rotari, O. Efrim,
V. Palamarciuc.

Cpenu 3apyOexHBIX aBTOPOB, MOJPOOHO 3aHUMAIOIIUXCSI U3YyUYCHUEM JaHHOIN TeMaTHKU
BeicTymin: L. Bercea, M. Nicolae, I-Fl. Popa, A. Almasan, E. Olteanu, A. Barbu, D. Chirica,
R. Rizoiu, M. I'penunrep, A.Sl. Axmenos, E.A. batnep, [.B. Oroponos, M.IO. Yensiies,
E.B. Tarapckas, K. Ocakse, A.W. Tanara, M.J. Bparunckuii, A.l1. berukos, B.A. [lucumkos,
J.B. Meuetun, O.10. lllnnoxsoct, M.B. I'opaos.

Cpenn 3apyOeKHBIX aBTOPOB, MEHEE W3YYHMBIIMX JAHHBIC BOMPOCHI, BBICTYITHIIH:
L. Vasiu, I. Vasiu, O. Ungureanu, C. Munteanu, M. Gutan, A. Wise, S. Philipp, E. Paraschiv,
C. Pop, V. Hanga, 1. Trifan, B.B. Ilpouenko, O.A. Ky3nenosa, E.A. Jluciokosa, K.W. 3aboes,
A.B. BomkoB, A.A. [lugenko, A.P. JlaBneroBa, lO.T. JleckoBa, A.A. barypuna,
JLLA. Kynpunckast.

Cpenu  3apyOeXHBIX aBTOPOB, KOCHYBIIMXCSl JaHHOW TEMATHKA  BBICTYIMIN:
B.B. Burpsinckuii, B.B. Epumos, T.I'. Anues, H.JI. TroBepuya, E.A. Cyxanos, E.B. U3wmaiinosa,
B.A. Makcumos, ®@.K. CaBunsn, O.A. Kynusos, I1.H. Acranenko, JI.1. I'pumm, A.A. HBanoB.



HccenenoBanuio He Ha3BaHHBIX JIOMOBOPOB BECHbMA ITOJTHO U 0OBEMHO MOCBSAIIEH HayYHBIH
Tpyn npaBoBena u3 Pymemum L. Bercea: ,,Contractele nenumite in afaceri”, rme aBTop
BBICKa3bIBaeTcsi, 4To: ,,CBOOOMA — 3TO 0OOpaTHasi CTOpPOHA MPABOBBIX OrPaHUYCHUId, TO €CTh
HACKOJIBKO OOJIbLIIE 3alPETOB U OIPaHUYCHHUI, HACTOJIILKO MEHBILE CBOOOABI B 3aKIIOYCHHH HE
Ha3BaHHBIX J0roBopoB” [3, c. 9]. Kacaercst ncTopuyeckux BOIPOCOB HE HA3BAHHOCTH JIOTOBOPOB
V. Hanga B pa6orte: ,,.Drept privat roman”, rie yka3slBaeT, 4To: ,,PUMIIIHE IpeCTaBUIN IeTICHIE
0e3bIMSHHBIX JIOrOBOPOB Ha 4 paspsizia, KOTOPBIE 10 CHX HOpP CYMTAIOTCS FOCIOJCTBYIOIMMU U
HeoOxoxuMbIMu Hayke” [5, c. 362].

CBoM MJeu B OTHOIIEHUHM NPHHIMIA, PACIPOCTPAHSIONIErocs Ha HE Ha3BaHHBIE JOTO-
BOPBI BBICKAa3bIBAIOT B CBoeM Tpyde: ,Drepturile reale principale” S. Baies m N. Rosca
KOHCTaTHPYs, YTO: ,,YCIIOBHS JIOTOBOPA OINPEICIISIOTCS OOIIMME MPaBUIaMU U 0OIUMH TpeOo-
BaHUAMH, YCTAHOBJICHHBIMU AEHCTBYIOIIUM TPaXXJaHCKUM 3aKOHOAATENbCTBOM PecmyOinku
Monposa” [1, c. 135].

CBoil BKJIaJ B M3y4eHHE HE Ha3BaHHBIX JOoroBopoB BHec D. Cimil B cBoelt pabore
»Valenta juridica a clasificarii contractelor civile”, rie oH yTBepikaaer: ,,Y CTAHOBIICHUE CyILIE-
CTBCHHBIX XapaKTEPHCTUK JJOTOBOPA, a TAKXKe MX MPAKTHIECKas 3HAUUMOCTh JAl0T BO3MOXKHOCTh
KJIaccU(UIMPOBATh IOTOBOPHl TAaKUM OOpa3oM: Ha3BaHHbIe, HE HA3BaHHBIE, CMEIIAHHBIC,
KoMILIeKcHbIe” [4, ¢. 52-60].

M3ydeHHble HaMU Hay4Hble paOOThI Takux aBTOpoB u3 Poccuiickoit denepanyu Kak:
A.Sl. Axmenos u E.A. batnep, oueHs OAPOOHO PacKPBLUIM OCHOBAHUS M CIIOCOOBI CTAHOBICHHUS
HEIOUMEHOBAHHBIX IOTOBOPOB, HCTOPHUYECKYIO CYIIIHOCTh HEIIOMMEHOBAHHBIX JIOTOBOPOB, yCTa-
HOBHJIM OCOOCHHOCTH HEIOMMEHOBAHHBIX JOTOBOPOB U MPEICTABWIM CHELU(UKY HEIOMMEHO-
BaHHBIX JIOTOBOPOB, HCCIEIOBAIM AJITOPUTM KBaJH(UKALUK HEIIOMMEHOBAHHBIX JIOIOBOPOB,
NPEIOKIIH JOKTPHHAIBHOE CY)KICHHE TAKOTO POAA TOTOBOPHBIM KOHCTPYKIHSM.

B cBoeit HaywHO#l pabote ,,HemoumeHoBaHHBIE IOroBopbl B ['pakgaHckoM TmpaBe
Poccun” A.SI. AxmenoB oTmeuaer, 4To: ,,/IeliCTBUTEIHPHOCTE HETOMMEHOBAaHHOTO JIOTOBOpPA B
LIEJIOM 3aBUCHUT OT XapakTepa HOPMbI 0053aTeIbCTBEHHOIO MPaBa, a TAKXKe OT TOr0 HACKOJIBKO
TOYHO OIpeJeNieHa KOHCTpyKuus gorosopa” [8, c. 5]. B nayunom tpyne ,,HenonmeHoBaHHBIE
JIOTOBOPBI: HEKOTOpbIE Bompockl Teopun U npaktuku” E.A. Barnep yreepxknan, uto ,,He
IPEIyCMOTPEHHBIM 3aKOHOM M HHBIM IIPAaBOBBIM aKTOM B JOKTPHHE IPaXIAHCKOTO IIpaBa
TPAKTYeTCsl JIOTOBOP HEOOBIYHOI'O COJICp)KAHMS: HETUIMYHBIH, aHOMAaJbHBIN, Oe3bIMSHHBIH,
HekBanuHuIpoBaHHbli” [9, c. 19].

BHec cBoil Bki1aj B HccliejoBaHNE HEMOMMEHOBaHHBIX JoroBopos u H.JI. [lroBepHya, rae
B CBOEM TpYyle: ,,3HaueHHE PUMCKOIO IpaBa AJs PYCCKUX IOPUCTOB” oTMmeuan: ,,IIpoananusu-

pOBaB MCTOPUIO BOZHMKHOBEHMs PA3JIMYHOIO POAa JOrOBOPOB, HAPALY C TUIMYHBIMU IIOMMEHO-
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BaHHBIMH JIOTOBOPaMHM MMEIOT MECTO U HETHIIMYHbIE HEIIOMMEHOBaHHBIE (O€3BIMSIHHBIE) J0T0-
BopbI” [16, ¢. 115]. 3ajaua mpaBOBEIOB 3aKIIOYACTCS B HAXOXKACHUU M OOBEIUHEHUH HY)KHBIX
HUTEW BCel OpraHN30BaHHOM CHCTEMBI [TpaBa B YTOy BCEro O0IECTBa U MyOJIMYHOTO MOPS/IKA B
LEJIOM.

Cpeny yueHbIX, 3aHUMAIOIIUXCSI U3YYCHUEM JaHHOW TeMAaTHKH MOXKHO BBLIAEIUTH TAKKe
J.B. OroponoBa u M.IO. Yensimesa, KoTopele B CBOEM Tpyae: ,,CMeIIaHHBIE JOrOBOPHI B
YaCTHOM IIpaBe: OT/EJIbHbIE BOIPOCHI TEOPHU U NMPAKTHKU™ PaCKphIBAIOT: ,,B mpaBonpumenu-
TEJIbHOM NPAKTHUKE YPEe3BBIYAITHO BaXKHO pa3iMvyaTh HOBU3HY KOHCTPYKLMH U3 COJIEPIKAHMs, & HE
13 IOBEPXHOCTHOM OPUTMHATILHOCTH Ha3BaHuUs jorosopa” [27, c. 51].

Bpems npoueccyanpHOro npu3HaHUS TaKOrO poja OTOBOPOB COBMNAAAET C LAPCTBOBA-
HHEM IepBOro puMckoro umneparopa OKkraBMaHa ABrycTa Npu KOTOPOM KHJI M TPYIHICS OJUH
U3 BenWyaimmx mnpaBoBenoB — Mapk Antuctuii Jlabeon [21, c. 107]. Ha ocHOBaHHH
LUUBIIBHOTO IpPaBa, BCE KOHTPAKTHI paclpenelsitoTcss Ha 4 paspsima (Tpymmbl): BepOasibHbIE,
JUTEpabHbIe, peanbHble, KOHCeHCYyanbHbIe [31, c. 404].

B paznene 1.2. IIpunyun c60600b1 002060pa Kak gpaxkmop, cnocodbcmeyoujuil 603HUK-
HOGEHUI0 He HAa36aHHbLIX 002060p0¢ TperycMmartpusaeTcs, uto HopMmamu 'K PM mnpusnano
3aKJIIOYEHNEe HE HA3BAaHHBIX JOTOBOPOB, MPEACTABILIIOUIMX HMPUHLMII CBOOOJBI JOTOBOPA, Kak
(hakTOopa, MPEaIoNararouiero BO3MOXKHOCTh YAaCTHBIX JIMI[ 3aKJIIOYaTh JOrOBOPBI Pa3IMYHOTO
colepkanus. JlaHHBIA NPUHUMI IpeAycMaTpuBaeT CBOOOIY 3aKIIOUEHUS [IOTOBOPOB, HE
IIPEIYCMOTPEHHBIX B 3aKOHE JIOTOBOPOB, a TAKXKE CMEIIAHHBIX JOTOBOPOB.

[paBoBast cucrema PecnyOiuku MonjjoBa BBICTYAaeT B KAYECTBE COCTABHOI'O 3JIEMEHTA
COBPEMEHHOI'0 Iopuandeckoro obpasoBanus B meiaom [33, c. 231-235]. OOumecTBO IOIKHO
obecreunBaTbCss TEMU JIOTOBOPHBIMHM OTHOILIEHUSIMH, B KOTOPBIX OHO HYXKIAeTCd U KOTOpBIE
crmoco6cTBOBaIM OBl OTPAXKEHHUIO MHOTO0OOpa3sHs 3KOHOMHYECKOTO 000pOTa, YTO M SABIACTCA
0COOEHHOCTBIO MPABOBOI'O perynupoBaHus. Jis 3Toro HeoOXOIUMO BBIICHUTb, UMEIOTCS JIU B
HOBBIX JIOTOBOPHBIX OTHOIICHHMSX BCE HEOOXONUMBIC IPU3HAKU, YCJIOBHS, KOTOpbIE OBl
COOTBETCTBOBAJIM HOPME 3aKOHA U OTPAXKAJIU JKeJlaHue CyOBbEKTOB Ipa)kJaHCKOro obopora.

Haynem ¢ Toro, 4to ocBelleHHE TPaXIAHCKO-NPABOBOTO JAOTOBOPA, MPELYCMOTPEHHOTO
rPaXIaHCKUM 3aKOHOJATEJILCTBOM, ObUIO OBl BeChbMa 3aTPYJHUTEIBHO, €CJIU Obl HE MPUHIMII
cBoboxel moroBopa. CormacHo 4. (2) cr. 993 I'K PM mpenycmorpeHo: ,,.B mpenemax
UMIIEPATHBHBIX MPABOBBIX IOJIOKEHHH JOrOBapHBAIOIIKECS CTOPOHBI CBOOOAHBI B 3aKIIOYECHUH
JIOTOBOPOB U B OMNpEJENEHUH UX cojaepxaHus . I'pakmaHCKoe 3aKOHOJATEIbCTBO OCTaBIIIET
OTKPBITOH BO3MOKHOCTb BO3HHUKHOBEHHsI HOBBIX BHJIOB JOTOBOPOB, IOCKOJbKY Ha IMpPaKTHKE,
MPAaBOOTHOILCHUS, BO3HHUKAIOIINE MEXIy CYOBEKTAMH TpPaKAAHCKUX IPABOOTHOIICHHUI,

OBOJIIOMUOHHUPYIOT U HMX HEBO3MOXKHO pE€alu30BaTh B paMKaxX Ha3BaHHBIX JOTIOBOPOB U TYT
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BO3HUKAeT HEOOXOAMMOCTb W TOTPEOHOCTb B IOSBJICHHHM HOBBIX TIPaXKIAHCKO-IPABOBBIX
JIOTOBOPOB.

ITo muenuto A. Biaiesu: ,,KoHTpakT B IMCbMEHHOH (OpME — 3TO UHCTPYMEHT, KOTODPBIH
obecrieunBaeT CBOOOMIHYI0O KOHKYPSHIMIO U CTUMYJIHPYET YaCTHYIO MHUIMATUBY, SBILSFOLICHCS
paBoOBOM OPMOIL, OpraHu3yroIIeii 0OMEH IIEHHOCTSIMH B o01ecTBe” [2, ¢. 56-63].

3akiroyasi JOroBop, CyOBEKThI JOTOBOPA MPECIIENYIOT YAOBISTBOPEHHE ONPEAeICHHBIX
MaTepualbHBIX WM JTYXOBHBIX IOTpeOHOCTEH, ompeneneHHyl0 Bbirogy. OHM caMu BIpaBe
pelIaTh Kakoi JOroBop M Ha KakMX YCJIOBHUSX OyaeT 3akiodeH. B To ke Bpems, He CTOUT 3a0bl-
BaThb O TOM, YTO, 3aKJIIOYast JIOrOBOP, HEJIb3sl He OpaTh BO BHUMAaHUE, YTO €CTh CTPOTO YCTAHOB-
JICHHBIC PaMKH U MPEASNbl NPaBOBOI KyJIBTYpPBl H HE CIIEyeT UTHOPUPOBATh, 3I0YNOTPEOIATh
UMM, TaK Kak BCE Mbl JKUBEM B OJHOM OOLIECTBE M IOJDKHBI CTPEMHUTbCS K JIOCTHIKEHHIO
OTIPECICHHOTO TOPS/IKA U TAPMOHHUHU B HEM.

JIuip TONBKO MoOCie TOro, Kak OyAeT NPOWAEH dTal COOTBETCTBUS JAHHOM JIOTOBOPHOM
KOHCTPYKIIMU OYKBE 3aKOHA, COOTBETCTBUS IIPHHIIMITY CBOOO/IBI JOrOBOpa, MyOJIHYHOMY TTOPSI-
Ky, HPaBCTBEHHOCTH, MOXHO OYIeT CYAUTb O HeH, KaKk O COOTBETCTBYIOIIEH TOrOBOPHOH KOH-
CTPYKIIMH, 3aCITy)KUBAIOLIeH ee NMpHU3HAHWS Ha 3aKOHOJATENILHOM ypoBHe. Paspemias cBoOony
JIOTOBOPA, CIEYeT TaKkKe MOHUMATh, 4TO JII000Ee J03BOJICHHE UMEET I'paHb, IIO3TOMY OrpaHUye-
HHE IaHHOTO TPUHIMIA HEU30€KHO U CYTh B TOM, KaK IIyOOKO OHO BBIPAXKEHO.

JloroBop BBICTYNAeT CrOCOOOM IOPUIUYECKOTO 3aKpEIIeHHs MEPEeIBIKEHUS TeX WIIH
MHBIX 00BEKTOB IpaXkIaHCKHUX TpaB. ['0cyJapcTBO MOCPEICTBOM, TaK HAa3bIBAEMbIX J03BOJICHHH,
KOTOpbIE 3QJI0KEHBl B MHCTUTYTaX M HOpPMax IpaKAaHCKOro IpaBa, 00eCHeYMBaeT U YIOBIE-
TBOpSIET NOTPeOHOCTH 00ImecTBa. BO3HUKHOBEHNE TAKUX NOTPEeOHOCTEH, BOILIOICHHE U pealu-
3aLusi KOTOPBIX HEBO3MOJKHBI Yepe3 3aKpEeIIeHHbIE 3aKOHOM (IOMMEHOBAHHBIE JIOTOBOPBI), CAMO
3a ce0sl TOBOPUT O BaKHOCTH MPHUHLUIA CBOOOJBI IOTOBOpA, & B MOCICICTBUH U 3aKITIOYCHHS
HEMIOMMEHOBAHHBIX JIOTOBOpOB [25, c. 44-48]. IlpuHuun cBoOOIbI JOTOBOpa MpEAINOJaracT
JIO3BOJICHHOCTB B BEIOOPE KOHTPAreHTa, €ro BOJIIO 3aKIIOYUTH JOTOBOP, SBISETCS SIUHCTBEHHOM
aZieKBaTHOW (opMoit 0OMeHa pe3yabTaTaMi X03HCTBEHHOM AesTensHocTH [23, ¢. 76-80].

3akoHOJATENb JAaeT BO3MOXKHOCTh CYOBEKTaM TIpaKAaHCKOTO IIpaBa, UCXOAS M3 COO-
CTBEHHBIX HHTEPECOB CAMOCTOSATENIHLHO CO3/1aBaTh U 3aKIIIOYaTh HOBbIE KOHCTPYKLMH JIOTOBOPOB.
Jliist 3TOrO 3aKOHOAATENb NPEUIOKHII IPUHIKI CBOOOIBI TOTOBOPA, KOTOPBII JaeT MpaBo BHIOO-
pa ctopoH noroBopa, Gopmsl gorosopa. Ho mpu 3tom, cormacuo 4. (1) cr. 10 'K PM: ,,®usu-
YEeCKHE M IOPHIUUYECKHUE JIUIIA, YYACTBYIOIINE B IPAXKIAHCKUX MPABOOTHOLICHHSX, JOIKHBI OCY-
LIECTBJIATh CBOM IIPaBa M MCIIOJHATH CBOM OOS3aHHOCTH OOPOCOBECTHO, B COOTBETCTBHU C
3aKOHOM, IOTOBOPOM, OCHOBaMH MPABOIOPsIKa K HPAaBCTBEHHOCTH. J[0OpOCOBECTHOCTD MPEIIO-

Jlaraercs 10 TeX 1op, noka He OyJeT okazaHo oOpaTHoe”.
11



B wactnocru, 10.E. bynareukuit u .M. Pacconos, yrBepxknator, uro: ,,B kauectBe
OCHOBHOTO 3JIEMEHTa IPHHIMIA CBOOOJBI JOrOBOpa BBHICTYIAET HpaBO CyOBEKTa JOroBopa B
BbIOOpE (OPMBI I0OrOBOPA, TAK KaKk CyObEKTHl Ha CBOE YCMOTPEHHE CO3/1al0T HOBBIE JOIOBOPHbIE
KOHCTPYKIIMHU, KOTOpbIe He IpoTHBopeyar 3akony” [11, ¢. 406]. Kak Mbl Buaum, cBo6oza 10ro-
BOpa BO3MOXKHOCTh MpeoOpazoBaHus jgoroopa [24, c. 182]. PackpeiBas npuHIMI CBOOOJBI
JIOTOBOpA, HEINb3sl HE KOCHYTHCS MPEIeJIoB, JUMHUTHPYIOIIMX CBOOOAY noroBopa. Beabp Torma
MOXHO OyZeT HpeICTaBUTh PEalIbHYI0 KapTHHY, PAacKpBIBAIOILYIO JAHHBIM NpUHIMI. B npuH-
e ,,Pa3ymMHbIe, ClipaBeUIMBbIC, COPa3MEPHbIE M B3BEIICHHBIC MPEACIbl U OIPAHHYCHUS CBO-
00/IbI JIOTOBOPa MEMIAIOT MPUMEHEHHIO HEeJJ0OPOCOBECTHBIX MPUEMOB CyObeKTaMH phIHKA” [28,
c. 94-99]. CBoboxa He B mpou3Boiie, a CBOOOJHON HE0OXoauMocTH. CBOOOIHBIM SIBIISICTCS TOT,
KTO PYKOBOJCTBYETCSI OIHUM TOJIbKO pazymom” [32, c. 452].

B paznene 1.3. @opmynuposka Hayunoit npobaemsl u nymu ee papeuieHus mpecTaB-
JIEHbl HAKOIUICHHbIE 3HAHHMS YYEHBIX LMBHJIMCTOB B XOJ€ INPOBEJCHHBIX MCCIECIOBAaHUI B
00J1aCTH TPaXTAHCKOTO TpaBa M MPAaBUIILHO BBICTPOCHA CHUCTEMa BBIBOJIOB U MPEAJIOKCHUI,
JIaroT HaMm OoJiee SICHBIE MPE/ICTABICHUSI O COCTOSIHUHU e B DTOH OTPAciii IpaBa U O SIBJICHUSX,
KOTOpbIE MMEIOT MECTO BHJOM3MEHSATHCS, KaK M BCE, YTO OKpYy)KaeT Hac. Takoe LeloCTHOe
BOCHPUSTHE NO3BOJIMUT HAM IPOBECTU UCCIIEI0BAHUE MTPOOIIEMbI B 00IaCTH TP JaHCKOTO IpaBa,
a UIMEHHO HCCJICOBaHUE HE HA3BaHHBIX JIOTOBOPOB, BBISBICHHUE M PELICHHE IPOOJIEM, BBITEKAIO-
LIMX U3 TAKOT'O POJia JOTOBOPHBIX KOHCTPYKLMH, aHAJIM3 U MCClleloBaHHE O0BEKTOB HE Ha3BaH-
HBIX JIOTOBOPOB, YCTAHOBJICHHE COCTABIISIOIIMX MPU3HAKOB, YTO B MOCJICACTBHU MO3BOJIUT HaM
pa3rpaHUYMTh JOrOBOPBI TAKOTO POJA OT JAPYTUX BUIOB IOTOBOPOB. I 1y0OKHUi, BCECTOPOHHUHN U
CHCTEMHBIH aHAIIN3 JacT HaM IIPaBo MPOBeIeHU Monudukanyy, yaudukanuu u nuddepeHnua-
LMM Ha3BaHHBIX, CMEIIAHHBIX U HE Ha3BaHHBIX JIOTOBOPOB.

Jlnist mpaBuIIbHOTO M 9 (EKTUBHOTO IPUMEHEHHS HOPMBI 3aKOHA K KOHKPETHOW JI0TOBOP-
HOM KOHCTPYKLMH, HEOOXOIMMO €€ NPaBUIIbHO KBAJIU(HULIMPOBATh, & YIACTCS 9TO CAeNIaTh B TOM
ciydae, KOrJa NpaBONpHMEHHUTENbHAS KBATU(HUKALMS COBHAIET C MPABOTBOPYECKON KBaIH(H-
kanuei. Mcxozst U3 3Toro, riiaBHOM 3a/ia4uell MPaBOMPUMEHHUTENILHON MPAKTUKKH OY/AET BBIsICHE-
HHE TOr0, KaKHe MPaBOOTHOIICHHUS MO 3aMbICIy 3aKOHOJATENS JJOJDKHBI BOSHUKHYTh M3 KaXKIOU
13 Ha3BaHBIX KATETOPUIl IOTOBOPOB, C TEM, YTOOBI B IOC/IEACTBUU BBISICHUTD, K KAKOW J0Tr0OBOp-
HOM KOHCTPYKIIMM OTHOCHUTCS TOT, WJIM WHOH JOTOBOp, YTO JacT BO3MOXKHOCTh H30€xXaTh
3aTPYJHUTEIBHBIX M 3aIlyTaHHBIX CUTYaIHi, KOTOPbIE MHOTAa HMEIOT MECTO B PEabHOMN KHU3HU.

BeisiBneHnas HamMu npoOisieMa, CBsS3aHHAs ¢ HEOOXOAMMOCTBIO 3aKJIIOUEHHsSI HE Ha3BaH-
HBIX JIOTOBOPOB, a TAK)Ke UX MPABOBOE PETYINPOBaHHE, HAUAYT CBOE OTpPAaXKEHHE, OCPEICTBOM
KOHCTATalluK, HAy4YHOro 000CHOBaHus U BHeceHus u3meneHuid B 'K PM, B Koxekc PecnyOnuku

MonnoBa ,,O0 oOpa3oBaHuM” M Jpyrue 3aKoHoAaTenbHble akThl. [IpaBoBas 3amuTa CyOBEKTOB
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He Ha3BaHHBIX JI0rOBOPOB OyzeT 3G eKkTuBHA Torna, Korjaa OyaeT oTpa)xkeHa B 3aKOHOJATEeIbHON
6ase PecniyOnuku Mongoa.

Bo BTOpOIi rnaBe ,,JOpuouueckas npupoda u cneyuguxka He HA36AHHBIX 002080DP08”,
SIBJSIIOLICHCS  SIIPOM  JTAHHOTO HCCJIEAOBAaHMS, TIJ€ THIATEJIbHBIM 00pa3oM pPacKpbIBACTCS
MOHATHE, OOBEKT W COJEp)KaHWE HE HAa3BAHHBIX JIOTOBOPOB, YKA3bIBAa€TCSl OTCYTCTBHE HX
NPABOBOTO PETYIMPOBAaHHS W B TOXKE BpeMsS IPEICTaBICHbl HEOOXOAMUMBIC JOBOJBI IO
3aKOHOJIATEIbHOMY PEryJHMpPOBAaHUIO OTJEIbHBIX BHJIOB HE HAa3BaHHBIX JOrOBOPOB, Ha MpUMeEpe
KOHKPETHBIX JOTOBOPHBIX KOHCTPYKLHII HE Ha3BaHHBIX OTOBOPOB, MMEIOIIMX MECTO OBITh B
npakTvKe. B 1aHHOM Ti1aBe mpeacTaBieH aHalu3 CXOJCTB U OTJIMYMK HE HA3BaHHBIX JOTOBOPOB C
Ha3BaHHBIMU JoroBopamu PecnyOnuku MomnoBa. B 3aBepiueHunu riiaBbl  IPeIIOKEHBI
NOAPOOHBIE BBIBOJBI U PEKOMEHAAIMHU 10 YCOBEPLIEHCTBOBAHHUIO HE HA3BaHHBIX JIOTOBOPOB, Ha
NpUMepe OTICIBHBIX BUIOB HE HA3BaHHBIX JOTOBOPOB.

B paznene 2.1. Ilonamue, 06vekm u codepicanue He HA36AHHBIX 002080P0OEG TIPEJIIIO-
JlaraeTcs, 4To Jr00as KOHCTPYKIMs Oy/Ib TO Ha3BaHHAs WM HE Ha3BaHHAs, MPEACTABISIET co00it
HOBYIO MOJI€Nb, COCTOSIIYIO M3 Pa3sHOro pojia YCIOBHH M MPU3HAKOB, OTPAXKAIOIIUX HHTEPECHI
Kak o0IecTBa 1 rocyaapcTsa B nesioM. OcoOSHHOCTh HOBOM JIOTOBOPHOM KOHCTPYKLIMH B Kaye-
CTBE HE HAa3BaHHOIO JIOTOBOPA 3aKJIIOYACTCSl B HAJMYUHU ONpeIeseHust 0co00ro o0bekra, Cyon-
€KTa, CYLIECTBEHHBIX U OTJIMYUTENBHBIX YCIOBUI JaHHOTO JOTOBOpa, NPaB U 00s3aHHOCTEH CTO-
POH, MOpsAKa 3aKJIIOUCHUS, U3MEHEHHUS, PACTOPKEHHS JOr0BOpa, OTBETCTBEHHOCTH CTOPOH IO
JIOTOBOPY, HHAMBUIyaIbHOCTH, CAMOCTOSITEIbHOCTH, HE3aBUCHMOCTH, HE IIPOTHBOPEUHS 3aKOHY,
OCHOBaM IPaBOMNOPAIKA U HPABCTBEHHOCTH, MOCPEACTBOM IMPUHLIHUIA CBOOObI foroBopa. Ilpu
9TOM, IOTOBOP CUUTACTCS 3AKJIIOYEHHBIM B TOM CJIy4ae, KOTr/la CTOPOHbI OTOBOPHIIN BCE YCIIOBUS
JIOTOBOPA, HE BBIXOJIS 32 PAMKH OOLIEN3BECTHON 3aKOHHOM IPOLEYPHI.

HenoumenoBaHHBIN NOroBOp MpeAcTaBisieT co0Oi He Ha3BaHHBIA B 3aKOHE JOTOBOP B
CUCTEME I'paK/IaHCKO-IIPABOBBIX JJOOBOPOB, OJHAKO HU €ro Leib (cauza), HU ero conepkaHue,
He IPOTUBOpEYaT HU IyOIMYHOMY HOPSAKY, HH AOOpPBHIM HpaBaMm obOmecTsa [7, c. 251-259].
I'paxknanckoe 3aKOHOAATEIbCTBO HE MPEIYCMAaTPUBACT UCUYEPIBIBAIOILETO, 3aKPHITOrO NEepeyHs
JIOTOBOPOB M HE 00SI3BIBAET CTOPOHBI ,,[IOATOHSATS” MX IOTOBOPHBIE CBSI3U MO M3BECTHBIH J10T0-
BOpHO# TuN (BUI). B crily 0OBEKTUBHBIX NPUYUH HENb3s IPEIyCMOTPETh BCE BapHAHTHI JA0T0-
BOPHBIX OTHOLICHHH, TOCKOJIBKY HA0Op MOMMEHOBaHHBIX JOTOBOPOB BCETIa OTCTAET OT MOTpPeO-
HOCTe#l xo3sicTBeHHOro 000poTa [10, c. 404]. IMEHHO MO3TOMY C IMOMOIIBI 3aKOHOAATEIBEHO
OIpeNeNEHHBIX MoJenell ToroBopoB BecTH 3(QeKTUBHBIA Ou3HeC B OOJBIIMHCTBE CIIy4acB
HEBO3MOXHO [35, c. 18]. YuacTHUKM IpakJaHCKOTO 000pOTa HYXIAIOTCS B JIOTOBOpax ,,TpaH-
chopmepax”, KOTOpbIE HEOJHOKPATHO MPEeoOpa3ylTcs, TO €CTh MaKCHMAJbHO O0ECIeUHBAIOT

JIOCTHKEHHE JKEJTaeMbIX Pe3yJbTaToB jelieBne U d(GQEeKTUBHEE M B HMHTEpEcax y4aCTHUKOB
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rpaxaanckoro oobopora. CB000/a, KOTOpasi peau3yeTcsi B mpejesiax 00sS3aTeIbCTBEHHBIX Tpa-
BOOTHOUICHHH, pa3peliaeT NPHUMEHUTh U HCIIOJIb30BATh HEOOXOAMMYIO IOPHIMYECKYIO KOH-
CTPYKLHMIO, YTO OTKPHIBAET BO3MOXKHOCTb B CKOPOM PEarMpoBaHWHU Ha BO3HMKILIME HOBBIE XKeJa-
HuUs Bcero obiectsa [34, c. 48-54].

Cornacho ct. 164 'K Pymbiauu [14] npenycmorpeHo, 4to: ,,0053aTelIbCTBO €CTh Mpa-
BOBasi CBSI3b, B CHIIy KOTOPOH JOJDKHHK IPHMHUMAET Ha ceOsi 00s13aHHOCTh MPOM3BECTH HCIION-
HEHHE KPEIUTOPY, UMEIOLIEMY MPaBO MOIYyYUTh JOLKHOE npenoctasienue”. B 4. (1) cr. 509 'K
VYxpaussl [15] npexycMoTpeHo, 4To: ,,00543aHHOCTD AODKHUKA COCTOUT B COBEPIICHHUH B IOIb3Y
JIpyroil cTOpoHbI (KpeauTopa) ONpeNeNICeHHOTro jAeicTBHs (IepenaTb MMYIIECTBO, BBIIOJIHUTD
paborty, oka3ath yCiyry, yIlaTHTh JICHbIH) HIIH BO3JEPIKATHCS OT ONPENCIICHHOTO ACHCTBUS .

CnenoBartelibHO, NMPUPOJIa HE HAa3BAaHHOW JOrOBOPHOM KOHCTPYKLMH OTPakaeT ocolyro
HE3aBHCHUMOCTb Y UHJMBUIYaIbHOCTh 00BEKTA, LIEICHANPABICHHOCTH, CYILIECTBEHHBIX YCIOBHM
U OTCYTCTBUSI I'PaXKIaHCKO-IIPABOBOTO PEryIHUPOBAHUSL.

Kesanugpuyupyrowumu ocobennocmsamu He HA36AHHBIX 002080PO8 AGNAIOMCS: MOMEHT
3aKJIFOYECHUS JOTOBOPA, OCOOBI 00BEKT, CyOBEKT, 11e)lb, B3AUMOOTHOIICHUS MEXIY CYyOBEKTaMu
JIOTOBOpA, HOBU3HA, UHAMBUyallbHASl HANIPABICHHOCTh, YHUKAILHOCTh, HE3aBUCUMOCTb, CaMO-
CTOSITEIHOCTB, HE IPOTUBOPEYUE 3aKOHY, OCHOBAM IPABOIOPSIKA U HPAaBCTBEHHOCTH, COOTBET-
CTBHE MPUHIHUITY CBOOOMBI 10roBopa. He Ha3BaHHBIE TOTOBOPHBIE KOHCTPYKIHH 3aKIIIOYAIOTCS,
cienys W He MpOTHBOpeva oOmMM mpuHIMNaM, npeaycmorpeHHeiM: 4. (1) cr. 1 'K PM:
MIPUHLIUIT PABEHCTBA YYACTHUKOB PETYJIMPYEMBIX UM OTHOIICHHH, 3alIUTa HHTUMHOM, YaCTHOM U
CeMei-HOM I KW3HHM, NPHHIMI HENPUKOCHOBEHHOCTH, COOCTBEHHOCTH, NPUHLMUI CBOOOJBI
JIOTOBOpA, MPUHIMUI 3aLIUTHI MPaB MOTPEOUTEINs, MPUHLIUI HEAOMYCTUMOCTH BMELIATEIbCTBA
KOTo-JIM00 B YacTHbIE JieJ1a, IPUHIMI OeCIPenITCTBEHHOI'O OCYIECTBISHUS IPAXKIAHCKUX IIPaB,
MPUHLHUI BOCCTAHOBJICHUS HAPYLICHHBIX IPaB JIMYHOCTH, 3alIMTa KOMIETEHTHBIMH OPHC-
JTUKIUOHHBIMKA opraHamu, cT. 11, ct. 12 TK PM: npuHumn no0pOCOBECTHOCTH, MPHHIUI
pasymuoct, 4. (1) cr. 10 'K PM: B COOTBETCTBHHU C 3aKOHOM, JJOTOBOPOM, OCHOBaMH MpPaBO-
MOPsIIKa U HPAaBCTBEHHOCTH.

He Ha3BaHHBIN J0TOBOp SIBISICTCS HE3aBUCUMBIM UM CAMOCTOSITETIBHBIM, K HEMY IpHMe-
HAIOTCS 001IMe mosoxkenus o goropopax (ct. 992 'K PM) u oburue nonoxeHust 06 00s3aTelnb-
ctBax (c1. 774 I'K PM). IIpu3HaHue 10roBopa He Ha3BAHHBIM O3HA4aeT MPH3HAHUE OTCYTCTBUS
€ro MpaBoOBOro PEryJIUPOBAHUS U OTCYTCTBMS €ro B 00LIel cucTemMe J0roBopoB. B aTom ciyyae
OyIyT MPUMEHSTHCS Te HOPMBI, KOTOPBIC SIBISIFOTCSI CXOAHBIMH IO THUITy C JaHHBIMH JOTOBO-
paMu, TO €CTh K HUM OYIyT HPHUMEHATHCS HOPMBI JIOTOBOPHOTO M 0OS3aTEILCTBEHHOTO IpaBa
(ct. 774 TK PM). Ecnu HOpMBI 00513aTeNIbCTBEHHOTO TpaBa 1 aHanorus 3akona (4. (1) cr. 6 'K

PM) He mO3BOJIAIOT JOCTHYb HYXXHOTO pe3ysbTara, TO HEOOXOAMMO NMPHOErHYTh K aHAJIOTUH
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npasa, Kak Toro mno3poiser (4. (2) cr. 6 'K PM). He na3BaHHast 10roBopHasi KOHCTPYKLUS BbIC-
TyIaeT B BUAE ,,He0OpaOOTaHHOI”, ,,HEIPU3HAHHON ’, HAXOAAIICHCS Ha IPOMEXKYTOUHOH CTafun
BO3HUKHOBEHHUSI M B TMOCIEACTBUM YK€ MPU3HAHHOW M OTPEryJupOBaHHOW Ha3BaHHOU
KOHCTpPYKIUEH; HECOOTBETCTBUE 00BEKTA, HAPABICHHOCTH, HHANBUIYAIbHOCTH JOIOBOPA KBa-
TUGUIHPYIOIUM U OCHOBHBIM IPU3HAKAM Ha3BaHHOH OrOBOPHON KOHCTPYKLHUH CIOCOOCTBYET
YCTaHOBICHHIO U (PUKCAIIUH €TO B KA4eCTBE HE HA3BAHHOTO JOTOBOPA.

B paspene 2.2. Cxodcmeéa u omauuus He HA36AHHBIX 002080pP08 C HA36AHHBLIMU
002060pamu 6 cucmeme paxcoaHCKoO-npaesoswvix 002060poe Pecnyonuxku Mondosa pacnycansl
CXOACTBA M OTJIMYMA HE HA3BaHHBIX JONOBOPOB C HA3BaHHBIMH [JOrOBOPaMU B CHCTEME
rpaXKAaHCKO-IIPAaBOBBIX J0roBopoB PecrnyOnmuku MonnoBa. A.I'. BbpIKOB BbICKa3bIBajJCS, YTO:
,,CucTeMa JJOroBOpOB, TO COBOKYNHOCTb JOrOBOPOB, 00Jafarolias BHYTPEHHEH ILeJIOCTHOH
CTPYKTYpOH, B OCHOBE KOTOPOH JIEKUT €IMHCTBO M B3aHMOCBS3b MEXIY OTIAEIbHBIMH [OTO-
Bopamu” [12, c. 6-11].

Cucrema 10roBOpoOB ONPENENAETCS HATMUMEM PABHBIX U B TO K€ BPEMsI OTIMYUTEIbHBIX,
KBaIMGHUIHUPYIOIIUX, CYIECTBEHHBIX IPU3HAKOB I'PAXKIAaHCKO-IIPABOBBIX OIOBOPOB, a TaKiKe
00BEeIUMHEHNE BOSIUHO BCEX IPAXKAAHCKO-IIPABOBIX J0OTOBOPOB, ONPEAENAI UX CXOXKECTh U OT-
IUYUsl B PEryIUPOBAHUU IPAXIAHCKO-TIPABOBBIX OTHOLIEHMH, TaK KaK KpOMe OCHOBaHHUI oOpa-
30BaHUsI CUCTEMBI JOTOBOPOB OIIPEAEIAETCS MPAKTUUECKAS €€ 3HAUMMOCTb, TaK KaK OT IOCTPOe-
HHS CHCTEMbI JOTOBOPOB U LIETIOCTHOCTU MEXAY HUMH BUAHA 3G ()EKTUBHOCTH IIPABOBOIO PEry-
JIHPOBAHUSL.

Cxo/cTBa M OTJIMYUS HE HAa3BaHHBIX JIOTOBOPOB C HAa3BaHHBIMU JJOTOBOPAaMHU B CHCTEME
IPaXJaHCKO-TIPaBOBBIX JOTrOBOPOB PecryOnuku MonjgoBa MO3BOISIOT BBIABUTH KBaTH(UIU-
pyrolue IpU3HAKK OTAESIbHBIX BUJOB HE Ha3BaHHBIX JIOTOBOPOB TaKMUX KaK: JOTOBOP Ha IMPOH3-
BOJICTBO PEKJIaMBbl, JOTOBOP O Pa3MEMICHHH PEKJIAMBI, JOTOBOPBL O CIIOHCOPCTBE, OIArOTBOPU-
TEIBHOCTH, MEIEHATCTBE, JAOrOBOp TpaHC(epa CIHOPTCMEHOB, JOrOBOP HaiiMa TPaHCIIOPTHOIO
CPEACTBa C 3KMIAXKEM, JOrOBOP KOHTPAKTALMM, JOIOBOP KOHCOPLMYMA, OTOBOP O Nepefaye
. know-how”

CymiecTByrolIas CUCTEMA TPaXKIAHCKO-TIPABOBBIX JOIOBOPOB SIBISIETCSI HE CTOJb IPOAY-
MaHHOW U NPOJYKTHUBHOMH, YTOOBI MOIJIa OTBEYATh BCEM BO3HHUKIIMM U BO3HHMKAIOMIUM IIOTpPEO-
HOCTSIM YYaCTHHKOB I'Pa’kKIaHCKOTO 00OpOTa, TaK KaK HE Ha3BaHHBIC JOTOBOPHI BO3HUKAIH U
OyIyT BO3HUKATH, II09TOMY 3aBEPLIUTH BCIO CUCTEMY I'PaXKAaHCKUX IOTOBOPOB SABIAETCS OONb-
1I0M 3a1a4eil, HO MOIBITAThCS ONPENETUTh UX POJIb U MECTO B 3TOU cUCTEME KyZa MPOILE, MyTeM
COOTHOIICHUs] UX C Ha3BaHHBIMU Jorosopamu PecmyOiuku MongoBa, TaKMMH Kak: JJOTOBOD

JIapeHus, J0TOBOP OKA3aHMs yCIyT, JOTOBOP MMYIIIECTBEHHOTO HaiiMa, OTOBOP ITEPEBO3KH.
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Pa3zButne pexnamMHBIX OTHOLIEHMH, a MMEHHO HX HPOU3BOJCTBO, PACIpPOCTpPaHEHUE,
pa3MelleHre BBICTYNAIOT B BUJE 3aKIIOUSHUS HE HA3BAHHBIX JOrOBOPOB M OTJIMYAIOTCS OT
JIOTOBOpa 00 OKa3aHWMU YCIyT, 3aKperuieHHoro B ¢T. 1375 'K PM cnenyroumMu 0cOOEHHOCTSMHU:
MOMEHTOM 3aKJIIOUeHUS] JOroBOpa, OCOOBIM OOBEKTOM, CYOBEKTOM, B3aHMOOTHOIICHUSMHU
MEXAY CyObeKTaMH, IeJbl0, MHAWBUIYAIbHOCTHIO, HAIPABIEHHOCTBIO, CAMOCTOSTEIBLHOCTBIO,
HE NPOTHBOPEYHEM 3aKOHY, OCHOBaM IIPABONOPSIKA U HPAaBCTBEHHOCTH, OCHOBAHHbBIC HA MPUH-
numne cBo0OIbI JOrOBOPA.

CyObekTaMH JIOTOBOpa Ha IPOU3BOACTBO pEKJIAMbl BBICTYNAIOT: pPEKIaMOAATEeNb,
JAOLIMI  3aJaHue Ha MPOU3BOJCTBO PEKJIAMHOIO IPOAYKTAa M  PEKIaMOIPOMU3BOJIUTEb,
OOS3YIOIMIACS BBINOIHUTH PA0OTY MO MPOM3BOACTBY PEKIIAMbl B CPOK, 110 OTOBOPEHHOMH LICHE.
Oco0bIM 00BEKTOM JTaHHOTO JIOrOBOpa SIBJSIFOTCS pabOThI 1O MPOM3BOACTBY pekiambl. Llenbro
JAHHOTO JIOTOBOpA SIBJSAETCS JIOCTIDKCHHE pe3ylbTaTa IOCPEACTBOM BIHSHHS —peKia-
MOIIPOM3BOJIUTENISI HAa BBHIOPAHHYI0O MH(OPMALMIO C LENbI0 NMpUAaHus e (opMbl, 4TOOBI B
JlanpHeleM ee pacpocTpanuts [17, c. 19-25].

JloroBop o CIIOHCOPCTBE, AOTOBOP O OJIATOTBOPUTENBEHOCTH, IOTOBOP MELEHATCTBA TOXKE
UMEIOT CBOM CYILECTBEHHbIE OCOOCHHOCTH, ITO3BOJIMBILINE OTBECTH MX K YHCIY HE Ha3BaHHBIX.
Bcest cTpykTypa 61aroTBOPUTENBHOCTH 3aKII0YAETCS B TOM, YTO CYOBEKT B 0JIAarOTBOPUTEIBHBIX
LEJSIX KeTaeT JAaTh WK MepelaTh 9TOT Aap Juiy (OJaronoiydyaTenio) B KOHKPETHOM BUJIE WU
(dopme, CrOHCOpCKas e NeATeIbHOCTb 3aKJII0YAeTCsl B TOM, YTO CIHOHCOp OOMEHHMBAET 3TO
Oyaroe /1eJ10 Ha HEKYI0 PeKiIaMy O CIIOHCOpE 4Yepe3 TeX, KTO SBISIOTCS opranu3aropamu. biaro-
TBOPUTEIH — CYOBEKTBI, KOTOPbIE OKa3bIBAIOT MOXKEPTBOBAHUS OJArOTBOPUTENILHOTO XapakTepa,
0e3B03Me3JHO U OECKOPBICTHO HepeaaBasl UMYILECTBO, OOBEKThl HHTEIUICKTYalbHONM COOCTBEH-
HOCTH, JeHeXHbIe cpencTtBa. CIIOHCOPBI — CYOBEKTHl (IOpuaAnYecKHe WM (U3MYEeCKUe JIHIA),
OKa3bIBAIOIINE OMOIIL OECKOPBHICTHO M 0€3BO3ME3/IHO TI0 JKEJIAHUIO JIHIA O BBIACICHUH ITOCPE-
HUKY JICHE)XXHBIX cpeacTs [22, c. 77-81].

MeneHaTcTBO — 3TO Takasi ACATEIBHOCTh, COCPENOTOUYCHHAS Ha MOJIEpKaHUE O0BEKTa
KyJbTYpPbl, HAYKH, IPOCBELIECHHs, TyTeM Iepeaadn Ha OeCKOPbICTHOH U 0e3BO3ME3IHOM OCHOBE
UMYILECTBA MM ONPEJICIICHHBIX JCHEKHBIX cpencTB. OObeKTaMM MELEHATCTBA MOT'YT BBICTY-
NaTh: YYPEXKICHUs KyIbTYpbl, HAyKH, UCKYCCTBA, IYTEM IPEJOCTABICHHUS TI'PAHTOB B TE WU
uHble obsactu. Kak 0JaroTBOpHTENBHOCTb, CHOHCOPCTBO, TaK M MELECHATCTBO OTIMYAIOTCS
CBOMM OOBEKTOM, HANpPaBICHHOCTHIO U WHIUBUAYAJIBHOCTBIO U BCE 9TH MHCTUTYTHI HA KaXKIOM
9Talre CBOETO CYIIECTBOBAHUS 3aHUMAIOT M WMIPAIOT HEMAJIOBAXXHYIO POJb B CTAHOBICHUH U
pa3BUTHH KyJbTYpPHOrO Hacjeaus Haued PecnyOnuku. MeleHaTcTBO OCYLIECTBISICTCS B BHIC

0e3BO3ME3THOH M OECKOPBICTHOH IIOMOINM, HANPAaBICHHOH Ha OOECIEUCHHE M HOIAEPXKKY

16



KYJIbTYPHBIX, UHTEJUIEKTYaJbHBIX IIEHHOCTEH, IOCPEACTBOM BBIPAKEHHS BCSAKUX HMHHULUATUB,
KOTOpBIC HAaIIpaBJIeHbI HA Pa3BUTHE BCETO OOIIECTBA B IIEIOM.

JloroBopsl O CIIOHCOPCTBE, OJIArOTBOPUTENBHOCTH, MELEHATCTBE CJIEAYeT OTINYATh OT
Ha3BaHHOTO JOTOBOpA, HAIIpUMep, OT AoroBopa gaperus. CormacHo 4. (1) ct. 1198 I'K PM: ,,ITo
JIOTOBOpPY JIapeHHsi OJHA CTOpOHA (mapuTenb) o0s3yercss 0e3BO3ME3IHO YBEIMYHMTb 33 CUET
CBOET0 HMMYIIECTBA HMYIIECTBO APYroil cropoHsl (omapsemoro)”. CormacHo 3akony PM ,,0
0J1arOTBOPUTENBHOCTH U CIIOHCOPCTBE”, CIOHCOPCKAs ACATEIbHOCTh COCTOUT B PEIOCTABICHUH
MaTepHANIbHBIX CPEJCTB Ha JOOPOBOIBHON OCHOBE H IO IIPOCHOE JIUIIA, a IO AOTOBOPY AApCHUS
TaKOH MPOCHOBI MOXKET U HE OBITh.

CreayoumM OTACTIbHBIM BUIOM HE HAa3BaHHOI'O JOTOBOpA BBICTYNAET JOTOBOP KOHCOP-
uuyma. JloroBop KOHCOpLUYyMa SIBISETCS OPraHU3alMIOHHOM COBMECTHOM AEATEIbHOCTBIO, OCY-
IIECTBIIIEMOI BO 01aro cyObeKTOB KOHcopnumyma. Jlas KOHCOpHHyMa IpHCYIIE: COrIacHe,
€/MHasl 1ieNb, apTHePCTBO M B3aUMHAasl BhIroja. Hampumep, B aHII0-aMEpUKAHCKOM IIpaBe Ha
JIaHHBII JOrOBOpP PaclpOCTPaHSIOTCS MpaBUiIa O HAPTHEPCTBE, a B POMAHO-TEPMAHCKOM IIpaBe
pacnpoCTpaHAIOTCS PaBHUia O TOBAPHUIIECTBE. B CBA3M C 3THUM, MBI CUMTaeM, YTO ecTh HE00XO-
JUMOCTb YCTAHOBJIEHHs CHELUAIBHBIX 3aKOHOAATENbHBIX HOPM, 3aKPEIUIAIOIIUX JOrOBOP KOH-
COpLUYMa, BBUly U30€raHus ero HelpaBUILHOH TPAKTOBKU M OTBEICHUS €TI0 K JPYTUM BUJIAM.

B xauecTBe He Ha3BaHHOH JOTOBOPHOW KOHCTPYKIMM BBICTYIA€T TaKXkKe IOrOBOP KOH-
TPaKTAaLUM, KOTOPBIA OMOTaeT pa3pelluTh CIOpPbl, B OTHOLICHUH IPOM3BOACTBA U Peai3aluu
CEIBbCKOXO3AICTBEHHOM NpoAayKuuu. Baxnas 0cOOEHHOCTb, CBOWCTBEHHAs JOTOBOPY KOH-
TPaKTALUK COIAEPXKUTCS B UHIUBHIYaJIbHOCTH CEJIbCKOXO3SIHCTBEHHON MPOIYKIMHU U MTPUCYIIUM
eil OTIINYKAM, TaK KaK 3Ta MPOIYKLHs OUSHb MOABEPIKEHA BIMSHHIO OKPY)KAIOIEH Cpeibl, KOTO-
pas BO3EHCTBYET MOCPEACTBOM MHOTHX (haKTOPOB Ha OKOHYATEIbHBIN pE3ylbTaT BCEro Ipo-
ecca.

B paznene 2.3. IlIpasosoe pezyruposanue omoensbHvix 61008 He HA3BAHHBIX 002080P086.
C momenTta BerymieHus B cuiny ¢ 01.03.2019 roga m3menennit B8 'K PM B HOBOH pemaxiyum
MoMeHs1ach 001as KapTHHA Pa3BUTHS M PETryJIUpPOBaHMs OOLIECTBEHHBIX OTHOIIEHUN. CTaThs
994 TK PM nox HazBaHueM ,,Ha3BaHHBII U HE Ha3BaHHBIH B 3aKOHE JOTOBOP”~ IO CYTH Jeja
00bsCHSET Hanu4Yue B OOIIEH cucTeMe JOrOBOPOB TAKMX KAaK: HA3BAaHHBIH M HE Ha3BaHHBIM,
korga mpeabinymee usganve I'K PM naumb ynmoMuHano o TaKOBBIX JOIOBOPHBIX KOHCTPYK-
LUSX, HO HE OOBSCHSIO X CYLIHOCTb.

B nanHOM pa3nene pacmucaHa o0Ias KapTHHA Pa3BUTHSA M IIPABOBOTO PETYIHPOBAHHSA
OT/EJbHBIX BUJOB HE Ha3BAaHHBIX JOTOBOPOB B CIEAYIOLINX 00JACTAX: MHPOPMAILIMOHHOTO IpaBa
1 OKa3aHHUS yCIIYT, TPAaHCIIOPTHOTO IIpaBa, B 00pa30BaTeNbHOI cdepe, B cepe KUBOTHOBOACTBA.

W30 nHst B neHb 0OIIECTBO CTAHOBUTCS Bce 0osiee 3aBUCHMBIM OT HOBBIX WH(OPMALMOHHBIX,
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PEKIIaMHBIX TeXHOJOTHIA [6, ¢. 32]. Bes mesiTenbHOCTD, CBSI3aHHAS C PEKIIAMOI, TOKa3bIBAeT HaM
peaybHYyI0 KapTHHY 3KOHOMHYECKOTO COCTOSHMS KOHKPETHOT'O PErMoHa, CTpaHbl B LiesioM. B
NPaKTUKE HALLIM CBOE MPUMEHEHHWEe B HTOW O00JIaCTH TaKoro pojaa JOrOBOPBI: JJOrOBOp Ha
MPOU3BOJCTBO PEKJIAMBI, IOTOBOP O Pa3MEIEHUH PEKIaMBbl, IOTOBOP O CIIOHCOPCTBE, JOTOBOP
[0 M3TOTOBJICHUIO MPE3EHTAlMOHHOrO (uiibMa, JOroBop O pa3MELICHHM peKJaMbl Ha TPOJ-
neiibyce. B o6macTy TpaHCIIOPTHOTO IIpaBa HANLIK CBOE IPUMEHEHHE CIIEIYIOMIETO POjia TOTo-
BOPBI: JOTOBOP 00 MCIOJIb30BaHUU PAOOTHUKOM COOCTBEHHOI'O UMYILECTBA B MHTEpecax Mpei-
NPUSATUS, JOTOBOP HaliMa TPaHCIOPTHBIX CPEACTB C JKUMAXeM. TpaHCHOPTHOE MpPaBO OXBa-
THIBACT LEJbIH KOMIUIEKC OO0s3aTeNIb.CTBEHHBIX OTHOIUEHUH, O(GOpMISIONMX Nepexon Mare-
pHANbHBIX OJar OT OJHMX JIMI K JIPYIMM M COCTaBJISIIOT ,,JJbBUHYIO JOJIO” HMYIIECTBEHHBIX
oTHOLIeHHUH [26, c. 14].

Ha ceromusuiHuii NeHb ¢ He Ha3BaHHBIMU JOTOBOPAMH, 3aKIIOYaeMbBIMH B 00pa3o-
BaTeNIbHOM cepe, MOKHO CTOJIKHYThCS, KaK B 00JIaCTH MPO(ECCHOHANBHOTO, CPE/IHE CIIeIUAlTb-
HOTO, TaK M BBICIIET0 0Opa30BaHMsI, CPEIU KOTOPBIX: JOTOBOP O MPOXOXKICHUH MPAaKTHKUA Ha
0aze 001Ie00pa30BaTENFHBIX YUPEXKICHUN, TOTOBOP 00 OpraHW3alyd M MPOBEICHHU MPAKTH-
YECKOM CTa’KMPOBKH CTYAEeHTOB I mukn — nuuennuarypa u Il nukn — marucrparypa, 10ropop o
COTPYIHUYECTBE, JOTOBOP O KOHCOPIIMYME, IOTOBOP IO IPOBEIEHUIO akKpenutanuu. B cdepe
JKMBOTHOBOZCTBA HAIIE]I CBOE NPHUMEHEHHE TAKOI0 poja He Ha3BaHHBIM JJOrOBOp, KaK JOTOBOP
00 HUCIOJIL30BAHUH [1aCTOUILA.

B Ttperweit rnaBe ,,Cpagnumenvno-npasosoii amanu3 He HA3BAHHBIX 002060P06
Pecnyonuxku Monoosa ¢ 0ozosopamu 3apydexcHbIX cmpan” TPEICTABICHO COOTHOILICHHE U
pasrpaHUYeHHe HEe HAa3BaHHBIX JOTOBOPOB CO CMELIAHHBIMU M KOMIUIEKCHBIMH JIOTOBOpaMH. A
TAKKe YCTAaHOBJICHO MECTO M POJb HE Ha3BAHHBIX JOTOBOPOB B OOIIEH cHCTEME IpaskaaHCKO-
MPaBOBBIX JOroBOpoB PecrnyOnmuku MonmoBa u B cUCTeMe TpaXkIaHCKO-TIPABOBBIX JOIOBOPOB
3apyOeKHBIX CTpaH, IPOBE/IEH CPAaBHUTEIbHBIA aHAIN3 HE Ha3BaHHBIX JOroBopoB PecryOmuku
MonjoBa ¢ aHAJIOTHYHBIMH JJOTOBOPAaMH 3apyOEIKHBIX CTPaH, PU 3TOM Ha OCHOBE IMOJTYYSHHBIX
BBIBOJJOB M DPEKOMEHJALMi, a TakKe B3ATbIX BO BHHUMAHME HOPMATHBHBIX AaKTOB,
3aMMCTBOBAaHHBIX M3 3aKOHOJATENbCTBA 3apyOC)KHBIX CTpaH, BbISABICHA HEOOXOAUMOCTh
UMIUIEMEHTALUH 3apyO€KHOT0 OIIbITA.

B paznene 3.1. Coomuouenue u Kpumepuu paszpanuienus He HA36AHHbBIX 002080P08
CO CMEWAHHBIMU U KOMNIEKCHLIMU 002060pAMU PACKPHIT BOIPOC OCHOBAHMH M HEOOXO-
JIUMOCTH COOTHOULICHHSI U Pa3rpaHUuCHUs] HE HA3BAHHBIX JIOTOBOPOB CO CMEIIAHHBIMH U KOM-
IUIEKCHBIMU ZioroBopaMu. CoOIocCTaBieHHe, TaK W pa3rpaHMYEeHHE TaKOro poja JOrOBOPHBIX
KOHCTPYKIHUII IPeJonaraeT, 4T0 OHH UMEIOT CBOI 00BEKT, CBOIO MHIMBUIYaIbHOCTh, HE3aBU-

CHMOCTb, LIEJICHAMPABICHHOCTD, YTO CIIOCOOCTBYET PACKPBITUIO HX OCOOCHHOCTEH, TaK KaK OHU
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NPE/ICTABIAIOT COOOH CIIOXKHBIE, CAMOCTOSITENIbHbBIE, JOTOBOPHbIE KOHCTPYKLIUH, KOTOPBIE BO3-
HUKJIM U UCCIIEI0BAJINCH elle ¢ BpeMeH J[peBHero Puma.

Ha cerogusnHuii 1eHb BbI3bIBAIOT MOBBIILIEHHBII HHTEPEC TaKUE JOrOBOPHbIE KOHCTPYK-
LUK KaK: He Ha3BaHHbBIC, CMEIIAHHBIE U KOMIUICKCHBIE, II09TOMY U BO3HUKAET HEOOXOJHUMOCTb
COOTHECEHHUS U pasTpaHUUYEHUs UX MEXIY COOOM.

CMeIaHHbIi KOHTPAKT — 3TO 00BEMHBIN, CIIOKHBIN JT0TOBOP, BOUPAIOIIHH COBOKYITHOCTh
COCTaBHBIX DJIEMEHTOB, NPEINHCAHHBIX 3aKOHOM. CMeIIaHHbBIE JOTOBOPBI XapaKTEPU3YIOTCS
0COOCHHOCTSIMH, OTJIMYAIOIIMMHU HMX OT JAPYTHX BHJOB HE Ha3BaHHBIX JOTOBOPOB TEM, 4YTO
BKJIIOYAIOT Pa3HOOOpa3Hble HA3BAHHBIE KOHTPAKTbI, TEM BPEMEHEM HE Ha3BaHHbIE JJOIOBOPBI
camu 1o ce0e BBICTYNAIOT HE3aBUCUMBIMU KOHTPAKTAMU B BHJE OJUHOYHOH TOTOBOPHOH KOH-
CTPYKIMHU, B TO BPeMsl KaK KOMIUICKCHbIE JOTOBOPBI Pa3JIMuHbl B CPABHEHHU CO CMEIIAHHBIMU
C/CJNKaMH, 9TO B CBOEM POJIe¢ aBTOHOMHBIC, MHOTO() YHKIIHOHAJIbHBIE, MHOTOCJIOKHBIE U MHOTO-
KOMITOHEHTHBIE JIOTOBOPBI.

ITo muenmro JI.B. Oropogosa u M.IO. Yensiiea, cMeIIaHHBIA TOTOBOP BTOPOCTETIEHEH
[0 CPaBHEHMIO C NOMMEHOBAHHBIMU M HEIIOMMEHOBAHHBIMHU JJOTOBOPAMH, TaK KaK MOXET KOM-
OMHHUPOBATH PSAJ] JEMEHTOB Pa3IMYHBIX JOrOBOPOB. CMEIIaHHBIN JOTOBOP ,,HAXOAUTCS MOCepe-
JIMHE MEXIY Pa3IMYHbIMH NOMMEHOBAHHBIMU M HENIOMMEHOBaHHBIMHU jorosopamu” [27, c. 17].
SIBHBIM mpuMepoM 0e3 MPHCYTCTBHS COCTABISAIOMINX APYTUX JOTOBOPOB BBICTYIIAET JOTOBOP
TpaHcdepa CIOpTCMEHOB.

Cama cnemuduka u mpobieMaTHKa CMEIIAHHBIX KOHCTPYKIMI aKTUBHA B CHJIY Pa3HbBIX
npuuuH. Kak BUIHO B JIEHCTBUTENBHOCTH, CYOBEKTOB IpaBa YK€ HE yCTpauBaeT MMEIOLIUics
[epeueHb HA3BAHHBIX KOHCTPYKLHMH, pACHHCAHHBIX TPAXKTAHCKUM  3aKOHOJATEIECTBOM
PecnyOnuku MonoBa, BO3HHKaeT YyxXe HEOOXOAMMOCTh B pa3paboTke Ooliee CIIOKHBIX
JIOTOBOPHBIX KOHCTPYKLMH, BKJIIOYAIOUIMX B ceOs DJIEMEHTHl €lle U OCTAIbHBIX BHJIOB
JoroopoB. Pa3zo0Opartbcss B TOM, HE3aBUCHM JM HE Ha3BaHHBIH JOTOBOP OT CMEIIaHHOTO
JIOTOBOpA, WU SIBJISETCS €0 COCTAaBIIAIOIIEH, MJIM COCTABISIOIIEH YacThIO JPYroro KOHTpakTa
SIBJISIETCSI CIIOPHBIM M IMCKYCCHOHHBIM BOIIPOCOM.

CMelIaHHbIi KOHTPAKT, CBOET0 POJia CIIOKHBIN J0r0BOP, BKIIOYAIOIINM HECKONBKO Tpa-
BOOTHOIICHHH, B3aMMOCBSI3aHHBIX MEXIY CO00H. YuuThiBasi TOT (pakT, 4TO CMELIAHHBIH KOH-
TPAKT BKIIFOYAET 3JIEMEHTHI HECKOJIBKUX OTJCIBHBIX BUIOB Ha3BaHHBIX KOHCTpyKuuii. Kak moka-
3bIBAET HPAKTUKA, CYJbl MBITAIOTCS MPUOIM3UTH HOBYIO HE HA3BAaHHYIO KOHCTPYKIHIO B KaTero-
PHIO Ha3BaHHBIX, TIOJBOJISI K TOMY, YTO OYZIET SICHO BBIPXKECHO IPABOBOE PEryIHPOBAHHUE.

CMelIaHHbI KOHTPAKT — 3TO CaMOCTOSITEIIbHBIM, HE3aBUCUMBIN, OT/ACIBHBIA J0TOBOP,
OTJIMYUMBIH OT KaKOH-muOO Ipyrod KOHCTPYKIMH, CIOCOOCTBYIOIIE BO3HUKHOBEHHIO 00s3a-

TEJILCTB, COACPIKAIIUXCA B YIKE YPETYJIMPOBAHHBIX HA3BAHHBIX CACJIKAX.
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Ecnu BepHYTHCS B IPOILIOE, MBI YBUIUM, YTO CMELIaHHbIE KOHTPAKThI JaJeKO HE HOBBIH
TUI JoroBopa. VMcrounuku mnpaBa Puma onuchiBagM J0TOBOPHI, BKIIOYAIONIME IPU3HAKH HBIHE
M3BECTHBIX CMELIAHHBIX KOHTPAKTOB. CMEIIaHHbIH KOHTPAKT — 3TO CBOETO poJa KOMUIIKA BCEX
YCJIOBHH, TA€ €CTh IJIABHBIC YCIIOBUS, MPECIIEAYIOINE LEIb — IOJYyYeHHE KEIaeMOro pe3yib-
TaTa, ¥ BTOPOCTEIIEHHbIE YCIOBHS, KOTOPbIE 3aBUCHMBI OT IJaBHBIX U 0€3 IVIaBHBIX MX CYIe-
CTBOBAaHHE HEBO3MOKHO.

CMelIaHHbIE I0TOBOPHI SIBIISIOTCS YacThIO TPAXKIAHCKOTo 000poTa 1 3apyOEKHOTO Ipax-
nanckoro obopora. B 'K PM, a umenno, ct. 995 ,,CMmemanHbiii 10roBop”, e 3aKOHOAATENb
MpeaycMaTpuBaer, uTo: ,,JloroBop sBJseTCS CMELIaHHBIM, €CIM OH COJEPXKHT: ABa WU Oolee
9JIEMEHTa, COOTBETCTBYIOIMX HA3BaHHOMY B 3aKOHE JOrOBOPY; WJIM OJHHU OJIEMEHTHI,
COOTBETCTBYIOLIME Ha3BaHHOMY B 3aKOHE JIOrOBOPY, ¥ IPYTHe JIEMEHTbI, COOTBETCTBYIOLIHE HE
Ha3BaHHOMY B 3aKOHE J0roBopy”’. CMeIaHHBIH JOTOBOP JaeT BO3MOXKHOCTH COIIPHUKACATHCS
Pa3IMYHbIM KOHCTPYKIHMSM C OIPEAEICHHBIMU OOCTOSATEIbCTBAMU M BO3HHMKIIMMHU HYXIaMH
CyOBEKTOB KOHTpPAKTa.

B paznene 3.2. Mecmo u ponv omoensHbix 61008 He HA3BAHHBIX 002060P06 6 Npase
3apybescHblx cmpan yCTAHOBIIEHBI: MECTO U POJIb OTJENIBHBIX BHOB HE Ha3BaHHBIX JIOTOBOPOB
B IpaBe 3apyOeKHbIX CTpaH, TAKMX KaK: JOTOBOP O pa3MEIEeHUH PEeKIaMBbl, JIOTOBOP O CIIOHCOP-
CTBE, OIarOTBOPHUTENHHOCTH, MELEHATCTBE, JOTOBOP HaiiMa TPAHCIOPTHBIX CPEACTB C SKHUIIA-
)KeM. AHanu3 U crienuguKa He Ha3BaHHBIX JOroBOpoB PecryOnuku MomgoBa MOATaTKUBAIOT K
HEOOXOMMOCTH UMILUIEMEHTALMH B HALMOHAIBHOE 3aKOHOJATENILCTBO TAKOIO POJa JIOTOBOPOB,
CMOCOOCTBYIOIIMX ~YJOBJIETBOPEHHIO BO3HUKIIMX MOTPEOHOCTEH OOIIeCTBa B  Pa3IMYHBIX
chepax.

3apyOesxHble CTpaHbl, Takue Kak: ApMmeHus, YKpauHa, AzepOaitjkan, Kuprusus, Y3oe-
kuctaH, Kaszaxcran, Poccuiickas ®enepauus, benapycs, TamkukucTaH, paccMaTpuBatOT BOIPO-
Chl, KacalollMecs: pa3MelleHHs HapyKHOW peKJaMbl, B BHJE CTEHJOB, IJIAKATOB, COAEPMKAIINX
mo0y0 MH(GOPMAaNUIo PEeKIAMHOTO THNA. B Kaknoi cTpaHe HHIUBUAYaIbHO O00O3HAYaeTCs
HapyxHas peknama. Hanpumep, B Kazaxcrane HapyxHas peknama — 3TO ,HapyXHas H
BU3yalbHas peknama”’, B Y30eKuCTaHe — 3TO ,,BHEIIHAA peknama”. B Takux cTpaHax Kak:
Vkpauna, benapycs, Poccuiickas ®enepauus, KaszaxcraH pa3melleHHE Takoro BHJAa Kak
HapyXHas HH(pOpPManus BO3MOXXHO JHUIIb C MOANHCAHHSA JOTOBOPA C COOCTBEHHHUKOM TOTO
COOPY)KEHUSI WM JK€ 3aHus, Ilie pa3MelleHa Takoro poja pekiama. Hampumep, coriiacHO
IIpoTokombHOTO pelleHHs O AEATENBHOCTH B o0macTu pexiaambl [30], 3aKOHOZATENBCTBO
TapKuKMCTaHa TpPEeIyCMaTpUBAaeT, YTO pa3MELIeHHE pPEKJIaMbl BO3MOXHO C pa3pelieHHs

C€UaIbHO YIIOJTHOMOYECHHBIX JIUILI, oGpama}omnx BHHUMAaHHEC, T1€ UMCHHO 6yZ[CT YCTaHOBJICHA
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Takas peKIaMHas KOHCTPYKIMs. 3aKOHOJATENbCTBO benmapycuu 3ampeniaer ycTaHOBICHUE
HApYKHOHU PeKJIaMbl BJOJIb XKEJIE3HOJOPOXKHBIX M aBTOMOOHIBHBIX JJOPOT.

3akoHOATENEM HAIIEH CTpaHbl HE MPEANHUCAHO 3aKIIOYEHHE KOHTPAKTa, CBS3aHHOTO C
pa3MeIIeHUeM PeKJIaMbl ¢ COOCTBEHHUKOM TOTO HEABH)KMMOTO O00OBEKTA, TIe 3ayMaHO YCTaHO-
BUTh Ty WIM HHYIO KOHCTPYKLHMIO, @ JIMIIb YIIOMHHAETCS O HEIO03BOJEHHOCTH pa3MelIeHHs
peKIaMbl Ha TEPPUTOPHUAX HAMATHUKOB HCTOPHU U KYIbTYPHI, KYIbTYPHBIX OOBEKTOB, a TAKKE
0c000 0XpaHsIEMBbIX IIPUPOAHBIX TEPPUTOPUSIX.

B nmamHOM paszene Takke MPOBEJCH aHANU3 OJArOTBOPUTENBHOM, CIIOHCOPCKOH U
MEIIEHATCKON AEATEIbHOCTH 3a pyOekoM, Ha NMpUMEpe 3aKOHOJATEeNIbCTBA TAKUX CTPAH Kak:
Poccuiickast ®enepauusi, benapycs, Ykpauna, Y30ekucran, Kazaxcran, AsepOaiimkan, Ben-
rpust, Ilonbia, JlutBa, AnGaHus, 4TO INOKa3bIBA€T BBHICOKMH YPOBEHb TaKMX BHJOB JEATEIb-
HOCTH, a Taloke OOJBIIYI0 3HAYMMOCTh JaHHBIX BU/IOB JICATEIBHOCTH I OOIECTBA B LIETIOM.

OtaenbHOE BHUMaHKE B TAHHOM pasfielie Y/IeJIeHO TaKOMY He Ha3BaHHOMY JIOTOBOPY, Kak
JIOTOBOp HaliMa TPaHCHOPTHBIX CPEACTB C 3KunaxkeM. MccnenoBas v U3yuUB 3aKOHOIATENBHYIO
6a3y, Ha npumepe CIIIA, ®panuuy, peryaupyoIy0 TaKOro poja JIOrOBOPBI, O3BOJIMIO HaM
MpUiTH K BBIBOAY, YTO TaKOrO POJa JOTOBOPHI, BECbMA IIHPOKO PACIPOCTPAHEHBI U 3aKOHO-
JIaTeJIbHO YperyJIMpoBaHbl 3aKOHOAATENHCTBOM JIAHHBIX CTpPaH, Y4TO JAeT OCHOBAaHUS K OTBe-
JCHHUIO0 UX K YHCIy Ha3BaHHBIX JOTOBOPOB, B TO BpeMs KaK 3aKOHOJATEIbCTBOM PecmyOmuku
MonzoBa Takue J0roBOPhI HE YperyIupoBaHbl.

B pasnene 3.3. Ananus u cneyuguka ne nazsannvix 002060po¢ Pecnyonuxu Monoosa
c 002060pamu 3apyOedcHblX CMPAH U UX UMHICMEHMAUUA 6 HAUYUOHAILHOE 3AKOHO-
Odamenbcmeo NPOBENICH CPABHUTEIBHBIN aHAIN3 HE HA3BaHHBIX JIOTOBOPOB, MO3BOJIMBILUI yCTa-
HOBUTbH 3HAYMMBIE COCTABJIAIOLINE TAKUX JOrOBOPHBIX KOHCTPYKIMH, BCTPEUAIOIIUXCS MOBCE-
HEBHO, IO3TOMY CO3aHUE YCIOBHH, CIIOCOOCTBYIOIIHX YCIIEIIHON paboTe BCeH CUCTEMBI IPaBO-
BOTO pEryJIHpOBaHUs TPa)KIaHCKO-IPABOBBIX OTHOIIEHHH B Pecrnybnuke MongoBa BO3MOXHO
MOCPEACTBOM 3aKOHOJATENBHOIO 3aKPEIUIEHHs TaKUX JOTOBOPHBIX KOHCTPYKLIHMI € IOMOLIBIO
3aMMCTBOBAaHHUS OIBITA 3apyOexXHbIX cTpaH. Ha nmpumepe 3akoHOAaTeIbCTBA 3apyOeKHBIX CTPaH
BO3HHKAeT HEOOXOAUMOCTh MMIUIEMCHTAIIUH HEKOTOPHIX AaCIEKTOB IIPABOBOTO PErYIMPOBAHUSL
OT/ENBHBIX BUJIOB JOTOBOPOB B 3aKOHOAATENbCTBO Pecnydnuku Mosnosa. B kauectBe npumepa
BO3bMEM: JIOTOBOP KOHTPAKTALMH, JOTOBOP O mepeaade ,.know-how”.

B nanHoM paszzaene npoBesieH MOAPOOHbIM aHAIN3 U PACKPBITa CHELU(PUUHOCTD TAKUX HE
Ha3BaHHBIX JOTOBOPOB KaK: JOTOBOP KOHTPAKTAIMHU, AOTOBOp O mepenade ,.know-how”. loro-
BOP KOHTPAKTAaLUK COMPSKEH C MIPOU3BOJICTBOM M BHIPALIMBAHUEM CEIILCKOXO03HCTBEHHOH Mpo-

AYKIUU. Takwe OTHOIICHUS Tpe6y10T 3aKOHOAATEJIbHOT'O 3aKPEMIIEHUA MMOCPEACTBOM (bm(caunn
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TaKUX OTHOIICHUH, KOTOPBIE PErYIUPYIOT NIepeady CeIbCKOX03HCTBEHHON MPOAYKIIUH OT IPO-
W3BOJIMTENS K 3aTOTOBUTEIIO.

Bo ®panuuu moamuceBarOTCs MOoM00HBIE KOHTPAKTBI MEXKY CEIbCKOXO3HCTBEHHBIMHU
MIPOU3BOMUTEISIMU U TOPrOBBIMU IpeAnpuATusaMH (npeanpunuMarensmu). B CIIA 3axmroue-
HHE TAaKOro pojia KOHTPAKTOB IPEIoJaraeT He TOJIbKO NPHOOPETEHHE CeIbCKOXO3SHCTBEHHOM
NPOJYKIMU, HO TAaKXKE BCEBO3MOXHYIO INOMOLIb (epMepaM, HauMHAs C 3aKyIKH CEMSH H
3aKaHYMBask HY)XKHOU TeXHUKOW. [losiBIeHHE TaKUX KOHTPAKTOB BBI3BAHO HEOOXOIMMOCTHIO BO
B3aUMHON TIOJJICPIKKE CEIbCKOXO3SIHCTBEHHBIX IPOM3BOAUTENEH B BBIPAOOTKE CEIBbCKO-
XO3SIUCTBEHHON MPOIYKIUH.

YCTaHOBUTH MECTO M POJIb JOTOBOPA KOHTPAKTALMKM B OOIIEH CHUCTEME NOrOBOPOB HE
NPE/ICTABIACTCS CIOXKHBIM, HO SIBJISIETCS JAUCKYCCHOHHBIM, TaK KaK €CTh HEMalo BO33pEeHHH
OTHOCHUTEIIBHO JaHHON KOHILEIIMU, 3 UMEHHO, OIHH YUEHbIE CUUTAIOT, YTO 3TO AOTOBOP KYILIH-
NPOJAXKH, OJJHAKO OOJIBIIMHCTBO YYEHBIX CKIIOHSIOTCS K TOMY, YTOObI OTHECTH €ro K camo-
CTOSATENIFHOMY KOHTpakTy. OTBe/leHHE 10roBOpa K KYIIM-TIPOAXKH WM IIOCTaBKH HE C IPOCTa,
[OTOMY YTO OHHU COCTABJISIIOT OJIHY T'PYIIY JOTOBOPOB, IIPEAYCMATPUBAIOLIMX HEPEHOC KaKOii-
100 Belm B COOCTBEHHOCTh. ONHAKO, HATHYHE OCOOBIX KBATH(UIUPYIOIINX OCOOCHHOCTEH
JIOTOBOPA KOHTPAKTALMK O3BOJISET NPUYUCIUTD €ro K He HA3BaHHOMY JIOTOBODY.

Ha ceronHAIHMIA 1eHb B YCIOBUSX KOHKYPEHTHOI OOpBOBI 32 yBEIHUECHHE JOX0a B COO-
CTBEHHOM OW3HEce, pOjb pPEe3yJIbTaTOB HHTEIUIEKTYaJlbHOW HEATEeIbHOCTH, CPEeOU KOTOPBIX
.know-how”, 3aHumaer HemanoBaxxHoe MmecTo. B coorBercTBuu ¢ IlocranoBnenuem IlpaBu-
tenbeTBa Pecniyonukun Mongosa Ne 13 ot 30.08.2013 [29], ,,know-how” — koMIIJIeKC CEKpETHOM,
CYIIECTBEHHOW M HMICHTH()UIMPOBAHHOH, HE3alaTeHTOBAaHHOW HH(OpPMALUM, IOJYyYCHHOH B
pe3yabTaTe OIbITAa U UM K€ TECTHPOBaHHOH. Bo3HMKaeT HEOOX0AMMOCTh Ha 3aKOHHBIX OCHOBA-
HHAX, C IIOMOIIBIO MPaBUIBHO O(OPMIICHHOIO JOroBopa o mepenade ,.know-how” 3amututh
obnazaTens TaHHOrO CEKpeTa M rapaHTHpPOBaTh OXpaHy, o0jagaeMblx MM IpaB. Jlorosop o
nepenaue ,,know-how” BOJIbHBI 3aKJIIOYATh KaK caM 00JaaaTesb CeKPETHONH MHPOPMALUH, B TOM
4yclie U JIMLO, JKenarolee ee npuodpecTd. B kauecTBe 3HaUMMbIX U OCHOBHBIX YCJIOBUI Ipen-
CTaBIICHBI: 0COOBIN 00BEKT, CPOK JOTOBOPA, IIEHA M CaM CIOCO0 OCYIIECTBICHHS JIeIeITHPOBaHU
CEKPETHBIX CBEJICHUI ,,know-how”.

B nanHOM paszene B KauecTBe IpUMepa HCCIEIOBAHO PEeTylupoBaHHE ,.know-how” B
Takux crpaHax kak: [lIBeuwms, ®@panuus, Dcronus, Ounnsunus, Pymeinus, Jlateus, Vcnanus,
Wranus, I'epmanus, benopyccus, Poccuiickas ®enepanus. IlpencraBienHas 3akoHOAaTeNbHAs
0a3a 3TUX CTpaH MOXXET ObITh 3aMMCTBOBaHA M BHEIPEHA B 3aKOHOJATENbHYI0 0a3y PecnyOiuku
Momnnosa.

Pabora 3aBepiiieHa BEIBOAMHU M PEKOMEHIAIIASIMHU.
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OBIIME BbBIBO/JbI U PEKOMEHJALIMHA

B nmokxTopckoii auccepTanuy, IpeaCcTaBICHB! BEIBOABI X PEKOMEHAANUH 110 JOIOIHCHUIO
HaIMOHAJILHOTO 3aKOHOAATeNbCTBAa PecryOmuku MonoBa, MOCpeCTBOM NpEUIOKEHUS Ooiee
TOYHOTO ¥ IOJHOTO OIPENENCHUs He Ha3BaHHOIO JIOTOBOPA, C IIOMOINBIO YCTAHOBICHHS
OTJIMYATENBHBIX IIPU3HAKOB X 0COOCHHOCTEH TAKOI'0 poJia JOTOBOPOB.

B x00e nposedennoco ucciedosanus He HA36AHHBLIX 002080P06, NPUMEHAEMBIX 6
npakmuke, Hamu ObIIU CHOPMYTUPOBAHBI CLEOVIOUjUE 6bI6OOL U PEKOMEHOAUUU:

1. [IpoGnematuka, CBA3aHHAsA ¢ TAKOTO POJia JOrOBOPAMH KaK He Ha3BaHHbBIE BO3HUKIIA C
JIpeBHUX BpeMEH, a UMeHHO B J[peBHeM Pume. M3yduennem maHHOW MpoOIeMaTHKH 3aHUMAINCh
IpaBOBEbl Pa3IUYHbIX MKOI. B Pecrybnuke MonnoBa odeHb Mano paboT, MOCBSIIECHHBIX HE
Ha3BaHHBIM J0roBopaM. B PyMBIHMYM He Ha3BaHHBIM JOIOBOpPAM IIOCBSIIECHO OOJBIIE HAayYHBIX
TpynoB. Haubomblmee KOIMYEeCTBO HAyYHOrO MaTepuana, B KOTOPOM HCCIEAOBAaHBI He
Ha3BaHHBIE JOTOBOPHI OTBOAUTCS yueHBIM U3 Poccniickoii deneparmm.

2. IlpuHnun cBoOOIBI JOroBOPa BBHICTYIAET HEOTHEMIIEMBIM (haKTOPOM, HOCAIINM OYEHb
JOJTYI0 HCTOPHIO CBOETO CYIIECTBOBAHMS, KOTOpas Hepa3pblBHA ¢ (DYHKIHOHHPOBAHUEM
PBIHOYHBIX OTHOLICHHI B OIPEICTICHHON CTpaHe U B KOHKPETHOE BpeMs, U IMEHHO 3TOT (aKTop
CIIOCOOCTBYeT BOSHHKHOBEHHIO HE HAa3BaHHBIX JOTOBOPHBIX KOHCTPYKIMH, TaK Kak IO3BOJISET
CaMOCTOSATEIBHO M Ha CBOE YCMOTPEHHE 3aKI0¥aTh T€ WIM HMHBbIE BHIBI HE HA3BaHHBIX
JIOTOBOPOB.

3. HccnenoBaHue OTAENBHBIX BUIOB HE HAa3BAHHBIX JOTOBOPOB, MIO3BOIMIO YCTAHOBHTD,
YTO HE Ha3BaHHBIE JOTOBOPHI, KaK HOBBIE, HE3aBUCUMBIC JIOTOBOPHBIC KOHCTPYKIHH, 00pasye-
MBIE IIOCPEICTBOM IPHHIUIA CBOOOIBI JOTOBOPA, HE MPOTHBOPEUAIINE 3aKOHY, OCHOBAHHBIC Ha
o0muMX Hayanax IOTOBOPHOIO M 00s3aTeIbCTBEHHOTO IIPaBa, XapaKTepU3YIOTCS KBalIU(UIu-
PYIOIIMMH OCOOCHHOCTSIMHM, TaKHMH KaK: MOMEHT 3aKIIOYEHHs JOrOBOpa, OCOObIH OOBEKT
JIOTOBOpPa, CYOBEKT JOrOBOpa, B3aMMOOTHOLICHHS MEXKIY CyOBEKTaMH JOTOBOpPA, HAIPABIICH-
HOCTb, HHIUBUIYaIbHOCTb, CAMOCTOSTEIBHOCTb, HE3aBUCUMOCTD, BBICOKUH YPOBEHb JOTOBOP-
HOH AUCIUIUIIHBI U IPAaBOBOU KyJIbTYpBI, IPU3HAIOTCS HE HA3BaHHBIMU JJOTOBOPAMHU.

4. CooTHOIICHHE U DPasTPaHUYCHHE HE HA3BaHHBIX JOTOBOPOB CO CMEIIAHHBIMH H
KOMIUIEKCHBIMU JOTOBOPAMH IIPEAIOJNIAraeTCsl IMOCPEACTBOM YCTAHOBJICHHS OOIUX M OTIH-
YNUTENbHBIX ¥ HHAUBUAYAIBHBIX OCOOCHHOCTEH JaHHBIX JOTOBOPHBIX KOHCTPYKIIHH.

5. TlpoBeneHHBIN aHaNU3 IPABOBOTO PETryIUPOBAHUS M CICHU(PUKH HE HA3BAHHBIX
noroBopoB PecryOonmuku MonoBa B NpakTHKE 3apyOeXHBIX CTpaH CIIOCOOCTBYET HEOOXOAHM-
MOCTH UMIUIEMEHTAIMH C 3apyOeKHOI0 I'Pa)KJaHCKOr0, TOPrOBOTO, HAJIOTOBOTO 3aKOHOATENb-

CTBa B HAIlMOHAJIILHOE 3aKOHOJATENIHCTBO TAKOTO POJa AOTOBOPOB, CHOCOOCTBYIOLIMX YOBIIET-
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BOPEHHIO BO3HUKIIMX MOTPeOHOCTEH 00IIecTBa B TaKuX cepax Kak: peKjIaMHas JIesTelIbHOCTb,
CIOHCOPCKAsi NIESITENIbHOCTD, OJaroTBOPHUTENIbHAS JIESTENIbHOCTh, MELEHATCKasi NesTelbHOCTD,
HaiiM TPAaHCIOPTHOTO CPEICTBA C AKHUIAXKEM, ITPOU3BOJICTBO, 3aKYIKa, PEasIM3aLus CeIbCKOXO-
35IMCTBEHHOM POAYKLUH, KOHCOPLIMYM, Ilepeaya ,.know-how”.

6. PazpaboTaHbl BHIBOABI U NPEJCTaBICHbl PEKOMEHIAIMH 110 ycoBeplieHcTBoBaHuio 'K
PM, Konekca PM ,,06 o6pa3zoBanuu” u psija 3aKOHOB.

[IpoBeneHHBIM HccIenOBaHNEM OblIA pelleHa OCHOBHASI HAY4YHAasi MPodJemMa, KoTopas
COCTOHT 8 pa3padomike OTIMYMTEIBHBIX OCOOCHHOCTEH HE HA3BAHHBIX JIOTOBOPOB OT JAPYTHX
BUJIOB I'PaXKIAHCKO-TIPABOBBIX JIOTOBOPOB, C HOCAEOYVIOWUM YCMAHOGIEHUEM X KOHKPETHOrO
MPABOBOTO PETYIUPOBAHMS JUIS TEOPHU M HPAKTUKH, C Yelblo UX MPABUIBHOIO MPAKTHYECKOTO
MPUMEHEHUSI B Pa3JIMUHbIX IOPUIUYECKUX CUTYALUSAX.

B pesynomame pewenus ocnoenoli Hayunou npobremvl, 8 MOM Yucie NpoeedeHHO20
aHaJM3a He Ha3BaHHBIX JIOTOBOPOB M IS IPABOBOTO PETyIMPOBAHHS B KAUECTBE TAKOBBIX, HAMU
Mpe/IIaraloTcs PEKOMEHIALNH 10 COBEPLUICHCTBOBAHHIO TAKOTO POJia JOrOBOPOB TPAXKTAHCKUM
3aKOHOJaTeNbCTBOM PecryOonnku MomnjioBa, a UMEHHO:

Pexomenayem MoiepHu3anuio 3akoHoaaTenabcTBa Pecny0suku MoanoBa (de lege
ferenda), a umeHHoO:

1. 3akona Pecny6auku MoaoBa Ne 1227 ot 27.06.1997 ,,O pekiame”;

II. 3akona Pecny6amku MoagoBa Ne 114-122/225 ot 29.04.2016 ,,O mourtoBoii
CBSI3H”;

I11. 3akona Pecny0anku MomaoBa Ne 412-X1V ot 27.05.1999 ,,0 sxuBoTHOBOACTBE”;

IV. 3akona ATO I'aray3us Ne 66-XXXI/V ot 01.03.2016 ,,O TenepagnoBemanun’;

V. I'paxkpanckoro koaekca Pecy6anku Moagosa Ne 1107 — XV ot 06.06.2002:

a) Hdomonuute Kuury III, Pazmen II, T'may 1 ,,O6mue mosoxkeHusi 0 A0roBope u
copep:xkanuu jgoropopa” 4. (3) crareu 994 'K PM crnenyromum coxaepkanueM: ,,Jlorosop,
HUMEIOIINIT HOBYIO, HE3aBUCHMYIO OT JPYTUX BHUJIOB JIOTOBOPOB (KOHTPAKTOB) TOTOBOPHYIO KOH-
CTPYKIMIO, 00pa3yeMyro MOCPEACTBOM HPHUHLMIA CBOOOABI JOr0OBOpa, HE NPOTUBOPEYAILYIO
3aKOHY, OCHOBAaHHYIO Ha OOIIMX HayallaX JOrOBOPHOTO M 00s3aTeIbCTBEHHOTO IpaBa, XapakKTe-
PH3YIOLIYIOCS KBUTU(GUIHUPYIOIMMU O0COOCHHOCTSIMHU, TAKUMH KaK: MOMEHT 3aKIIIOUSHHUS JI0r0-
BOpA, YETKO BBIPKCHHAS II€JIb, OCOOBIH 00BEKT, CyOBEKT, B3aUMOOTHOLICHUS MEXIy CyObeKTa-
MH JIOrOBOpa, HAaIpaBIEHHOCTb, HHAMBUJYAIBHOCTb, CaMOCTOSITEIBHOCTb, HE3aBUCUMOCTb,
BBICOKHi1 YPOBEHb JJOTOBOPHOM AUCUHMIUIMHBI U IPABOBOW KYJIBTYpbI, IPU3HACTCS HE HA3BAHHBIM

(HETOMMEHOBaHHBIM) JIOTOBOPOM”.
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b) Kuury III, Pasnen II, Tnasoii VIIT' ,,HaiiM TPaHCHOPTHBIX CPECTB € IKUIIAKEM”
crarbamu 1287'-1287%, B xoTophix 6yayT 3adUKCHPOBAHEI HOPMBI, PETYTHPYIOIINE HAHM
TPAHCIIOPTHOT'O CPE/ICTBA C HKUITAKEM.

¢) Kuury III, Paszen II, YacToio 7 ,,PekiaMuble yeayru” cratbavu 1410!-1410'°, rae
OynyT OTOOpa)KeHb! JIOrOBOPHBIE OCHOBBI BBINOJHEHHS PadOT, CBS3AHHBIX C MPOU3BOACTBOM U
pa3MenIeHneM peKIaMBl.

d) Kuury 111, Paznen 111, 'naBy I ,,Kynuas-npoaaxa” Yacrtbio 12 ,,/IoroBop KoHTpaK-
Tanuu” cratbavu 1194'-11943, e omuH Cy6HEKT-POM3BOJUTEND CETHCKOXO3STHCTBEHHOM
HNPOJYKIMU TepeaaeT BBIPALICHHYIO UM CEJIbCKOXO3SHCTBEHHYIO NPOAYKLUIO JIPYyroMy CyOb-
€KTy-3aTOTOBUTEIIIO, KOTOPBIH 3aKyNaeT ee ¢ JalbHeinIell nepepaOoTKOH U Mpoaxel CormacHo
JIOTOBODY.

e) Kuury V, Paznen 1I, Fnasy III ,,AMyumiecTBeHHbIE W JTHYHBIE HEUMYIIECTBEHHbIE
npaBa” craTbaMu 2609'-26095, MOCBAMEHHBIMU TIPABOBOMY PEryIMPOBAHHIO JA0I0OBOPAa O
nepenaye ,,know-how”.

VI. Konekca Pecnmydimkn Moagosa Ne 152 ot 17.07.2014 ,,006 odpa3oBanuu”.

Bce Bblmle Ha3BaHHBIC HpEINIOKCHUS de lege ferenda, HamMu ObUIM IIPECTAaBICHBI
KOMIIETEHTHBIM ITyOJIMYHBIM 00pa3oBaHUAM, A MX y4eTa B IIPOLIECCE COBEPLICHCTBOBAHMS
3aKoHoaTeNnbCTBa Pecyomku Monosa.

Iln1aH nepcneKTHBHBIX HCCIEI0BAHNI BKIIOYAET CJeAyIONIHe 3TANbI:

a) IlpomomxaTh HCCIeNOBaTh MPAKTHKY HCIIOIb30BAHUS W HMPUMEHEHUS OTACIBHBIX
BUJIOB HE Ha3BaHHBIX JIOTOBOPOB B 3apYOE)KHBIX CTPaHaX, 3a UCKIIOUEHUEM yXKe PACCMOTPEHHBIX
cTpaH, s 3(pQEKTUBHOCTH MX MPaBOBOIO PEryaupoBaHus; b) JletalbHO HCCIE0BaTH HBO-
JIIOLIMIO BO3HMKHOBEHHUSI U JajbHEHIIMX MEpPCHEeKTUB TpaHC(OpPMALUHU OTACNIBHBIX BUJIOB HE
Ha3BaHHBIX JIOroBOpOB; ¢) [IoArOTOBHTH NpENTIOKEHUS U PEKOMEHIALUH II0 MOAEPHU3ALUH

3akoHojarenbeTBa Pecyonuku Monnosa (de lege ferenda).
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ADNOTARE

Tatar Olga, ,,Contractele nenumite — consecinti a realizirii principiului libertatii
contractuale in raporturile juridice civile”. Teza de doctor in drept
la specialitatea 553.01 — Drept civil, Chisiniu, 2020

Structura tezei constd in: adnotdri (in trei limbi), listda de abrevieri, introducere, 3
capitole, concluzii generale si recomandari, bibliografie din 262 de titluri si 9 anexe, 140 pagini
text de bazd, declaratie de responsabilitate, CV-ul autorului. Rezultatele obtinute au fost
publicate in 24 lucrari stiintifice.

Cuvinte-cheie: contracte nenumite, principiul libertdtii contractuale, contracte numite,
contracte mixte, contract pentru productia de publicitate, contract de plasare a publicitatii,
contracte de sponsorizare, caritate, patronaj, contract de transfer al sportivilor, contract pentru
inchirierea unui vehicul cu un echipaj, contractul de vanzare-cumparare a produselor agricole,
contract de consortiu, contract de transfer ,,know-how”.

Scopul cercetirii este prezentat sub forma unei analize si studii aprofundate si
cuprinzatoare a anumitor tipuri de contracte nenumite care au aparut in baza principiului
libertatii contractuale.

Obiectivele cercetarii: sintetizarea muncii stiintifice iIn domeniul contractelor nenumite;
analizarea principiului libertatii contractuale ca factor care contribuie la aparitia de contracte
nenumite; investigarea reglementarii legale a contractelor nenumite; efectuarea raportului dintre
contractele nenumite cu contractele mixte si complexe; investigarea si analizarea juridica
comparativa a reglementdrii legale a contractelor nenumite in Republica Moldova cu contractele
din alte tari; elaborarea de concluzii, propuneri, recomandari pentru imbunatatirea legislatiei
Republicii Moldova, pentru a elimina lacunele in reglementarea anumitor tipuri de contracte
nenumite, care sunt frecvent utilizate in practica.

Noutatea si originalitatea stiintificd: constd in efectuarea unei analize amdnuntite si
aprofundate a specificului conceptelor de origine, reglementand tipurile individuale, indepen-
dente de contracte nenumite, atat din punct de vedere stiintific, cat si din punct de vedere practic.

Rezultatul obtinutul care contribuie la solutionarea unei probleme stiintifice
importante: constd in dezvoltarea unor caracteristici distinctive ale contractelor nenumite din
alte tipuri de contracte civile, cu stabilirea ulterioara a reglementdrii lor legale, in vederea
aplicarii lor practice adecvate in diverse situatii juridice.

Semnificatia teoretica: prevede necesitatea si importanta investigarea contractelor
nenumite. Rezultatele obtinute in cursul cercetarii stiintifice vor servi ca studiu pentru
urmatoarele cercetdrii al specialistilor din acest domeniu.

Valoarea aplicativd a lucririi: rezida in aplicabilitatea practicd a studiului prezentat,
precum si in propunerile si recomandarile pentru modernizarea cadrului legislativ.

Implementarea rezultatelor stiintifice: rezultatele prezentei lucrari au fost prezentate si
sustinute in cadrul conferintelor, publicate in articole stiintifice, monografie. De asemenea, pot fi
naintate sub forma de recomandari pentru imbunatatirea legislatiei civile a Republicii Moldova
si servi ca suport de bazi la disciplina universitara Dreptul civil.
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AHHOTANMA

Tarap Oubra, ,,He Ha3BaHHBIE JOTOBOPHI — CJIEACTBHE PeaJu3aluyi MPHHIMIA CBOOOABI
JI0TroBOpa B IPakKIaHCKUX NPABOOTHOLIEHUX . [luccepTanusi HA COUCKAHUE YUeHOI

CTeleHH I0KTOpa NpaBa 1o cneunaabHocTu 553.01 — I'paskaanckoe npapo, Kummnnay, 2020

CTpykTypa padoThl COCTOMT HM3: aHHOTAIMH (Ha TpeX s3bIKax), CIIMCKA COKPAICHUH,
BBEJICHHS, 3-X TIJIaB, OOIIMX BHIBOJIOB M peKOMeHalui, oubiauorpaduu u3 262 ucTOYHUKOB, 9
npunoxeHnid, 140 cTpaHUI] OCHOBHOTO TeKCTa, AeKiIaparuu o6 orBeTcTBeHHOCTH, CV aBTOpA.
TonyueHHbIe pe3yabTaThl OMYOIHMKOBAHbI B 24 Hay4IHBIX paboTax.

Ki1roueBble cjIoBa: HE Ha3BaHHbBIEC JIOTOBOPLI, IPUHLIUI CBOOO/bI JOrOBOpPA, Ha3BaHHbIE
JIOTOBOPBI, CMEIIAHHBIE JOTOBOPHI, JOTOBOP HAa IIPOM3BOJACTBO pEKJIAMbl, JIOTOBOP O
pasMelIeHHH peKJIaMbl, JOrOBOPBI O CIIOHCOPCTBE, OJarOTBOPHTENLHOCTH, MELCHATCTBE,
JIOTOBOp TpaHc(epa CIOPTCMEHOB, IOTOBOP HaiiMa TPAaHCIIOPTHOTO CPENCTBA C OJKUIAKEM,
JIOTOBOP KOHTPAKTAIIUH, IOTOBOP KOHCOPLIYMa, JOTOBOp O mepenaue ,.know-how”.

Lleas AuccepTanMOHHOI PadoOThHI: NPEICTABICHA B BUAC YIIIYOJCHHOTO W KOMILIEK-
CHOTO aHajJM3a M HCCIIEJOBAHUS OTIEIBHBIX BHJOB HE HAa3BaHHBIX JIOIOBOPOB, BO3HUKIIUX
MOCPEACTBOM MPHUHIMIIA CBOOO/IBI I0OTOBOPA.

3agaum MccIeI0BaHMA: CHHTE3UPOBATh HaydHbIe pabOTBl B 00JACTH HE HA3BaHHBIX
JIOTOBOPOB; aHAJM3UPOBATh IMPUHIMII CBOOOJBI JOroBopa Kak (akTopa, CIOCOOCTBYIOIETO
BO3HMKHOBEHHUIO HE HAa3BaHHBIX JOrOBOPOB; UCCIIEJOBAThH MIPABOBOE PETYJIHPOBAHUE HE Ha3BaH-
HBIX JIOTOBOPOB; IPOBECTH COOTHOIICHHE HE HA3BAHHBIX JOTOBOPOB CO CMEIIAHHBIMH H
KOMIUIEKCHBIMHU JI0rOBOPaMH; MPOBECTH CPAaBHUTEJIBLHO-TIPABOBOH aHAIM3 IPABOBOTO PEryIHpO-
BaHMs HE Ha3BaHHBIX JOroBOpoB B PecnyOnmke MongoBa ¢ 10roBopamu 3apyOeXHBIX CTpaH;
pa3paboTaTh BBIBOJBI, MPEUIOKEHHs, PEKOMEHIALUH [0 YCOBEPIICHCTBOBAHUIO 3aKOHOA-
TenbeTBa PecnyOumku MouoBa, i1t ycTpaHeHus Ipo0esioB B peryInpoBaHUU HCIIONIb3YEMbIX B
MPaKTHKE OT/EJIbHBIX BUIOB HE HA3BAHHBIX JJOTOBOPOB.

Hayynasi HOBHM3HAa W OPHUIMHAJbHOCTH Pe3yJIbTATOB HCCJIENOBAHMS: COCTOMT B
MPOBEJICHUM OCHOBATENIBHOIO M YIIyOJIEHHOro aHanu3a CHelu(UKH KOHLENIMH MPOMCXOXK-
JICHUSI, PEryJIMPOBAHUS OTACIbHBIX, CAMOCTOSTEIbHBIX BUIOB HE HAa3BAHHBIX JIOTOBOPOB, KaK C
HAYYHOM, TaK U C MPAKTHYECKOW CTOPOHBI.

Pe3yabTaT, KOTOpBINi CHOCOOCTBYET pelIEHHI0 BAKHOH HAY4YHOW MNpodJieMbl:
3aKIII0YaeTCs B pa3paboTKe OTIMYUTEIBHBIX OCOOCHHOCTEH HE HA3BaHHBIX JOTOBOPOB OT APYTUX
BUJIOB TPa)KAaHCKO-TIPABOBBIX JIOTOBOPOB, C MOCIEIYIOIIUM YCTAHOBJICHHEM WX IPaBOBOTO
pEeryJlMpoBaHMsl, € ULENbI0 HMX MPaBHIBHOTO MNPAKTUYECKOrO MNPUMEHEHUs B Pa3IMYHBIX
FOPUIMYECKUX CUTYALHSX.

Teopernyeckasi 3HAYMMOCTb HCXOAUT M3 HEOOXOJMMOCTH M BaKHOCTH HCCIIEAYEMBIX
HE Ha3BaHHBIX JOTOBOPOB. Pe3ynbTaThl, MOJTyUeHHBIE B X0JI€ HAYYHOTO HCCIIEI0OBAHUS TTIOCITYKaT
MOCJIEIYIOIIEMY UCCIICOBAaHUIO, IPOBOJUMOMY TEOPETHKAaMH B 3TOiT 00J1acTH.

IleHHOCTh TIPUMeHeHHs1 PadoOThI 3aKIIOYACTCS B IPAKTHYECKON NPUMEHUMOCTH
NPE/ICTABICHHOTO HMCCIIENOBAaHUS, & TAKXKe IPEJCTABICHHBIMH MPEIIOKEHUSIMU M PEKOMEH-
JTALUSIMHA 110 MOACPHHU3ALUH 3aKOHOAATEIbHOMN 0a3bl.

BHeJpenne Hay4HbIX Pe3yJIbTATOB: PE3YJIbTAaThl JaHHOH pabOThl ObLIN MPEACTABICHBI
U OTPaXEeHbl B MaTepuanax KOH(pEepeHIMH, B OMYOJMKOBAaHHBIX HAYYHBIX CTaThiX, B
MoHorpaduu. Tarke, OHU MOTYT OBITh IPEICTABICHBI B BUAC PEKOMEHIANUIT 10 YIy4IICHHIO
3aKoHOZarenbeTBa PecryOnmkn MonjgoBa M CIy)XKHTh OCHOBHOW 0a30i Ui JTUCIMIUIMHBI
,,] paKaaHCKOe paBo”.
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ANNOTATION

Tatar Olga, ,,Unnamed contracts is a consequence of the implementation of the
principle of freedom of contract in civil matters”. Law PhD Thesis, specialty 553.01 — Civil
law, Chisinau, 2020

The structure of the thesis consists of: annotations (in three languages), list of abbre-
viations, introduction, 3 chapters, general conclusions and recommendations, bibliography of
262 titles and 9 applications, 140 pages of the main text, declaration of responsibility, author CV.
The results are published in 24 scientific papers.

Key words: unnamed contracts, principle of freedom of contract, named contracts, mixed
contracts, a contract for the production of advertising, advertising contract, sponsorship
contracts, charity, patronage, sportsmen’s transfer contract, a contract for hiring a vehicle with a
crew, a contract for contracting, a consortium contract, transfer contract ,,know-how”.

The purpose of the thesis: presented in the form of an in-depth and comprehensive
analysis and study of certain types of unnamed contracts that arose through the principle of
freedom of contract.

Research objectives: to synthesize scientific work in the field of unnamed contracts;
analyze the principle of freedom of contract as a factor contributing to the emergence of un-
named contracts; explore the legal regulation of unnamed contracts; balance unnamed contracts
with mixed and complex contracts; to conduct a comparative legal analysis of the legal
regulation of unnamed contracts in the Republic of Moldova with contracts of foreign countries;
to develop conclusions, proposals, recommendations for improving the legislation of the
Republic of Moldova, in order to eliminate gaps in the regulation of certain types of unnamed
contracts most used in practice.

Scientific novelty and originality of the research results: consists in conducting a
thorough and in-depth analysis of the specifics of the concepts of origin, regulating individual,
independent types of unnamed contracts both from a scientific and from a practical point of
view.

The result that contributes to the solution of an important scientific problem:
consists in developing the distinctive features of unnamed contracts from other types of civil law
contracts, with the subsequent establishment of their legal regulation, with a view to their proper
practical application in various legal situations.

The theoretical significance comes from the need and importance of the investigated
unnamed contracts. The results obtained in the course of scientific research will serve as a
follow-up study conducted by theorists in this field.

The value of the application the work lies in the practical applicability of the presented
study, as well as the proposals and recommendations for the modernization of the legislative
framework.

The introduction of scientific results of this work were presented and reflected in the
materials of conferences, in published scientific articles, monograph. Also, they can be presented
in the form of recommendations for improving the legislation of the Republic of Moldova and
serve as the main basis for the discipline ,,Civil Law”.
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