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CONCEPTUAL BACKGROUND OF THE RESEARCH

Relevance and importance of the discussed topic. The constitutionalisation of the private
property right is a relatively recent approach in the scientific literature, it is a complex legal
phenomenon, a new institution in the constitutional law of the Republic of Moldova, conceptualised
by the modern doctrine following the development of the constitutional justice. In the opinion of the
famous constitutionalist 1. Guceac, constitutionalism, including the contemporary one, embodies a
priority value in the context of the rule of law development [23, p.78]. According to the scientist Gh.
Costachi, “the rule of law implies, first of all, the recognition and respect for the priority of the human
being (of their rights, freedoms, and interests), and their realisation shall be ensured only through the
primacy of law” [15, p.15].

The institution of private property is both a complex and interesting category, unique through
its significance. This institution had exercised and impacted directly the development of the modern
statehood, represents the material basis of the state power, confers it socio-economic, political, and
legal stability, serves as a fundament for the market transformation, and constitutes a priority for the
implementation of the state’s social function. On the one hand, the constitutional private property right
is the core element of an individual’s existence, and the main element of a free economy in the society
on the other hand. It characterises the degree of the human freedom, its position in relation with the
other members of the society and of the state and, represents the economic fundament of the
constitutional order.

In the Republic of Moldova, the property right, as an element of the economic system and the
right to property, as a fundamental human right, were re-established from point zero. The rule of law,
democracy, dignity, human rights, and freedoms were proclaimed as guaranteed supreme
constitutional values. The accession to various international bodies and instruments facilitates the
reforming and establishment of the system protecting the fundamental right to property in the Republic
of Moldova. The vital components for the efficient and unrestricted right to private property are
monitored globally and regionally to assess the capacity of the state to ensure a clear, stable,
comprehensive, predictable, and safe legal framework through the functionality of the system of law
in its entire complexity, capable to ensure the right of individuals to have private property and
contractual freedom and to protect the owner against abusive expropriation, inefficient judiciary
system, and corruption. The degree of the legal protection of property represents a decisive criterion



for the assessment of countries in relation to the degree of economic freedom (Index of Economic
Freedom), determined through the assessment of states against 12 criteria, including the right to
property, the efficiency of justice, government integrity, freedom of business, etc. The general score
registered by the Republic of Moldova in 2019 is 59.1 points, thus ranking 97 out of 180 assessed
countries [52], which signals serious shortcomings in relation to the rule of law and property right, in
particular, protection of investors, expropriation risks, the functionality of the legal system,
bureaucracy and corruption.

Description of the situation in the area under research and identification of the research
problem

The relevance of our research topic is attributed to the theoretical and practical significance of
the constitutional guarantees of the right to private property among the human and citizen’s rights and
fundamental freedoms in the Republic of Moldova. From the present perspective, we can see that most
often, the issue of the right to private property in the legal science of the Republic of Moldova sought
to be settled largely from the point of view of a single discipline, in particular, civil law. In the
framework of the constitutional law, the subject under discussion seems to be explored insufficiently,
despite the available research. Various topical aspects of this subject were approached in the works of
local doctrinaires and practitioners such as A. Baiesu, A. Balan, L. Chirtoaca, E. Cojocari, V. Cretu,
C. Cusmir, B. Negru, M. Poalelungi, D. Pulbere, V. Puscas etc. The concepts of the Russian scholars
had considerable contribution to the development and elucidation of the private property law: S. A.
Avakyan, G.N. Andreeva, M.V. Baglay, N.V. Vitruk, G.A. Gajiev, V.V. Goshulyak, V.V.
Grebennikov, academician O. E. Kutafin, V. E. Chirkin, B. S. Ebzeev etc. At the international level,
the research conducted by Gregory S. Alexander, Frank I. Michelman, John G. Sprankling etc.
contributed to this subject matter as well.

The radiography of the scientific research in the private property law as an element of the
constitutional system of the Republic of Moldova revealed a series of theoretical and practical issues:
institutionalisation of the private property right in the constitutional law, the degree of direct
applicability of the constitutional norms; safeguarding the right to property; the need to have an
integral constitutional text and the (in)sufficiency of the text of a constitution; direct access to justice;
differentiation of the private from public interests; lack of constitutional attention regarding the
land/plots as objects of the private property right; legal regulation of the property within and beyond
the civil circulation, in a narrow and broad sense, etc. In the Republic of Moldova, the division



between public and private law is a well-known fact, nevertheless, there is little scientific research
dedicated to this area [10; 11].

The statistical data regarding the decisions pronounced by the Constitutional Court of the
Republic of Moldova in the area of human rights have shown that the most numerous complaints refer
to property protection — 32% (starting with the agrarian reform, privatisation and ending with matters
related to monopoly and legislation).

According to the data in the Annual Reports on the Observance of Human Rights and
Freedoms in the Republic of Moldova, given the number of petitions, they are violated quite often.
The assessment of the international community, in the opinion of the ombudsman, is not favorable,
and the evolution in the field of human rights shows, in 2016, "lack of progress and even aggravation
of the situation in some segments” [42, p. 6], in 2017-2018, no significant developments have been
reported and 2019 is considered to be “a year of stagnation in the field of human rights in the Republic
of Moldova” [41, p.4]. Although the ECHR case law is commonly invoked in the judiciary acts of the
national courts, the number of applications lodged against Moldova is still high — in 2019, ECHR
registered a 3%-increase in the number of applications compared to 2018 [19, p.2].

A modern analysis of human rights and freedoms revealed the importance of its guarantees,
the solemn declaration of freedoms is insufficient, and therefore, they need to be made more efficient.
The guarantees of the right to property are fundamental for any democratic state that adopted market
relations; therefore, these safeguards are constitutionally important [39, p.14]. The indicator of the
democratic nature of the society does not consist of proclaiming, but providing conditions for the
realisation of human rights. To study certain aspects related to the legal regulation of the constraints
of the private property right is also a scientific issue related to the harmonisation of the relationships
between the bodies of the state power in the RM, public authorities, and entities of private law.

The matters related to the compliance of the right to private property regulated by the
Moldovan legislation with the international law and European legal acts regarding its realisation and
protection, including, including when approaching the international courts. The compliance of the
national legislation norms with the fundamental acts of international law serves as one of the core
guarantees of human rights, including the right to private property in the Republic of Moldova.

The important scientific problem solved ensues from the multidimensional research and

clarification of the incomplete aspects of the constitutional mechanisms regulating and legally



protecting the property right in the Republic of Moldova to enhance the direct action of the
constitutional norms by aligning to the highest standards and advanced international practices.
Bearing in mind the formal rigours of this work, in our opinion, the research contributes to
partial substitution of some gaps in the area of protection and observance of the fundamental right to
private property enshrined in the Constitution of the Republic of Moldova.
The aim and objectives of the thesis. The thesis aims to evaluate the efficiency of the constitutional
guarantees protecting the right to private property and to identify the reserves to increase the degree
of direct applicability of the constitutional norms in the process of realisation of this fundamental
right, including by making more efficient the direct access to the contentious constitutional court in
the Republic of Moldova. In view of reaching the established goal, we formulated the following
research objectives to provide a scientific solution to the problem:
historic analysis of the institution of property through the lenses of factors influencing the essence,
legal regime and configurations of the right to private property;
evaluation of the concept of establishment of the right to private property in the Republic of Moldova;
approach to the institution of the right to private property, of its guarantees and limitations, as elements
of the constitutional right;
establishment of the real estate right in the Republic of Moldova within the limits of the
constitutional guarantees;
approach to the capital market problem settlement through the lenses of private property right
protection;
clarification of the role of constitutionality review as a protection mechanism for the private
property right;
evaluation of the compliance of the national constitutional framework in the area of protection of the
private property right to the norms of the ECHR Convention and ECHR case law;
reasoning of some amendments of constitutional nature in view of adjusting the incomplete
constitutional norms dedicated to the right to private property and expansion of the direct access to
the constitutional jurisdiction for the protection of the fundamental right to private property.
Research hypothesis. The Constitution and the constitutional guarantees represent the core of
cohesion and harmonisation of the entire system which safeguard the realisation of the right and
fundamental freedoms, which determine the logical character of the legal subconstitutional framework
in the area of human rights and fundamental freedoms. The declaration of constitutionality in the area



of protection of the private property right, as a fundamental right of a person, demands an increase in
the degree of direct application of the Constitution, which has the role to create a strong fundament
for the human rights and freedoms, to establish guarantees on the respect of rights, so that the
protecting guarantees do not allow the change of the essence of the fundamental rights through
ordinary means; direct application represents a guarantee of the loyalty towards the fundamental
values protected by the constitution.

Synthesis of the research methodology and justification of the selected research methods. In the
research process, we used both general and personal methods relevant to legal sciences, among which:
the systemic analysis method, the logical method, the historic method, the dialectical method, the
formal-dogmatic method, the formal legal method, the comparative-legal method, the sociological
method etc.

The legal normative framework of the thesis is grounded in the Constitution of the Republic of
Moldova, in the constitutional norms, ordinary laws, normative acts of other states, and in an array of
international tools; additionally, we used extensively the data retrieved from the practice of courts,
from the decisions and judgements of the Constitutional Court of the Republic of Moldova and of the
European Court of Human Rights.

The theoretical aspect of the work ensues from the contributions of the following national and
international scholars: I. Guceac, Gh. Costachi, A. Smochina, Gh. Avornic, A. Arseni, E. Arama, T.
Carnat, V. Popa, E. Cojocari, V. Zaporojan, A. Baiesu, D. Pulbere, 1. Deleanu, C. Birsan, V. Stoica,
S. Baies, S. A. Avakyan, S. S. Alexeev, G. N. Andreeva, M.V. Baglay, N.V. Vitruk, G.A. Gajiev, V.
T. Kabyshev, O. E. Kutafin, V. V. Goshulyak, T. Ginsburg, D. S. Law, J. Sprankling, A. Rainer etc.
Scientific novelty and originality of the results of research consist in the evaluation of the sufficiency
of the constitutional norms which create guarantees for the protection and respect of the fundamental
right to private property. The research analyzes the quality of the constitutional vocation norms
regarding the private property right and the constitutional justice through the prism of the theoretical-
practical landmarks and the advanced experience of the European states. The profoundness and
multidimensional nature of the research allow the development of proposals to modernise the
constitutional framework of the Republic of Moldova with the aim to deepen the degree of embedment
of the constitutional guarantees in the subconstitutional legislation governing the right to private

property, to reinforce the judiciary practice of adjudication of litigations in this matter and to expand



the direct access of litigants to the Constitutional Court in line with the current trends in the area of
constitutional justice.

The scientific originality of the work entails the combination of analytical techniques with elements
of compared law which ensures a broad and multilateral approach to the topics investigated. Another
characteristic of the research is the logical scrutiny applied to the content of some norms of the legal
subconstitutional framework in the light of the constitutional guarantees of the right to private
property, by identifying an imbalance between the wish to protect the public interest and severely
limit the right to private property in certain areas such as the financial market.

The theoretical importance of the work lies in the multiaspectual research of the right to private
property in the system of human rights and fundamental freedoms guaranteed by the Constitution
from the perspective of historical evolution and compared analysis by suggesting some qualitatively
new solutions to build the constitutional protection of the property right that will echo the trends of
the modern constitutionalism at the regional and international level.

The applicable value of the work is determined by the possibility to translate into practice the
recommendations formulated in the thesis by amending the constitutional norms which shall
streamline the direct action of the constitutional norms in view of protecting the right to private
property as a general value of the democratic society and as a vital and fundamental right of any
individual.

Major scientific results to be defended

The norms of the Constitution of the Republic of Moldova form a complex, integral, and
multifunctional system to enforce and protect the right to private property.

Adoption of the Constitution as the supreme law of the state guarantees the right to private
property, generates the imminent impact of constitutionalisation of this fundamental right by
reflecting the constitutional spirit, principles, and norms in the case law of the authority of
constitutional jurisdiction, in the subconstitutional legislation, case law of the courts of law and in the
activity of the public institutions.

The need to have an integral constitutional text and the (in)sufficiency of the text of the written
Constitution is still subject of debates. The highly general and abstract nature of the constitutional
norms could lead to neglect or treatment of the constitutional norms as simple statements. Thus, the

protection of the right to private property requires the increase of the degree of direct application of



the Constitution. The direct application represents a guarantee of loyalty towards the fundamental
values protected by the constitution.

The property right shall be protected as a vital need of a person against abuses, illegal
expropriation, arbitrariness, and criminal persecution. The constitutional guarantees watch over the
right of the owner to use and have control of their goods exclusively and perpetually, within the limits
provided by the law and constitutional requirements. Through the spirit of the Constitution, the
principles and guarantees to exercise the right to private property are interconnected with the duties
of the owner to observe certain limits, to carry out certain tasks, and bear some consequences in
relation to other owners or in the general interest of the society.

The constitutional guarantees are at the uppermost level in the system of legal guarantees,
expressing the quintessence of the conceptual value of the protective functions of the state.
Constitutional norms are not just statements having decorative functions, they represent special legal
norms, separate from other norms, which act and shall be directly applied, independently from the
fact that they were or not specified in the less abstract subconstitutional norms.

For the Republic of Moldova, the access to the Constitutional Court on exceptions of
unconstitutionality represents an efficient way to defend the constitutional rights of the people and an
efficient means to review the constitutionality of the normative acts that look at the rights and
fundamental freedoms, including the right to private property, an extension of the mechanisms of
protection of the human rights at the national level.

The implementation of the scientific results was approved in the lawyer’s practice and carried out
through the publication of theoretical conclusions and practical recommendations in scientific articles
and through their presentation at national and international conferences which enriched the national
theoretical and practical framework in the subject matter.

Approval of scientific results. The thesis was developed at the Doctoral School of Legal, Political
and Sociological Sciences of the State University “Dimitrie Cantemir”, specialty 552.01.
CONSTITUTIONAL LAW. The work was assessed and approved by the extended guidance
committee composed of seven specialists in the area.

Publications on the topic of the thesis — six scientific articles.

Volume and structure of thesis: an introduction, four chapters, general conclusions and

recommendations, 161 pages of main text, a bibliography comprising 371 titles.
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CONTENT OF THE THESIS

1. PRESENT STUDY ON THE SCIENTIFIC AWARENESS OF THE
CONSTITUTIONALISATION OF THE PROPERTY RIGHT

The first chapter approaches some benchmarks of the constitutionalisation process of the law
(without claiming these are exhaustive), related to the phenomenon of rule of law and
constitutionalisation of the law, such as the concept of constitutionalisation of the private law and its
content, determinant factors and some elements of compared law.

1.1. The Constitution of our country, adopted in 1994, expressly provides for, in art. 1, that the
Republic of Moldova is a democratic state of law, in which the human dignity, their freedoms and
rights, free development of the human personality, justice and political pluralism represent supreme
values that are safeguarded. Thus, the new fundamental law has become a determinant factor and tool
in the evolution of the political-legal system as a whole, as well as in the development of the legal
order in our country, which goes beyond the acts of constitutional value which existed over the course
of the history of our state [25, p.41]. The Constitution not only represents a simple totalization of the
victories and achievements of society, but also proposes new development perspectives for society
and the state, designing a program of activity, enshrining the fundamental principles of the entire
economic, political, social and legal life of the state [1, p.7].

The doctrinal aspect of the local constitutionalism is reflected in many works that have been
published lately in our country [21, 26, 22, 23, 24, 14, 2, 39, 7 etc.]. According to I. Guceac, the
constitutionalism is a historic phenomenon that emerged together with the belief that wellbeing and
justice can be achieved only with the support of the social self-governance. Therefore, the Constitution
is the right of the society and not of the state. The goal of the latter is to defend the social priorities,
freedom being the most important. In other words, the constitution defines the delimitation of the
wellbeing and justice from the political power, thus regulating the relationships between the state and
the society so that the state, being the guarantor of civil rights, ceases to politically control the society
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[21, p.221]. Gh. Costachi rightly observed that currently there’s no need to limit ourselves to the
existence of the Constitution, to state and recognize its supremacy, its direct action on the societal
relationships. In parallel, it is necessary to orient the attention of the state, of the society towards the
essence, specificity, and importance of fulfilment of the Constitution, conscious and active
involvement of everyone in this process to create, strengthen and jointly preserve a real and stable
constitutional order dominated by the democratic principles of the rule of law [16, p. 73].

1.2. Property represents one of the oldest, important and broadly analysed institutions from the
social, political, economic and legal viewpoint. In the contemporary epoch, the concept of property
law represents the result of complex historical transformations of the legal thinking about the state
and the law [45, p.214]. The institution of the property has been at the heart of the system of human
conduct norms, from archaic societies until present days.

The evolution of the property law in the Romanian area demonstrates a direct connection
between the territorial expansionism of the empires, political power, dictatorial regimes and the
essence of the property law in certain historic periods on the territories beyond the Prut River, that is
the former Bessarabia and the present Republic of Moldova.

The institution of the private property had reflected, in time, the feudal, capitalist and socialist
characteristics for the regulation of the property relationships, and today, we witness the situation
when it attempts fulfilling the difficult task to ensure stable, viable relationships under market
economy conditions. The value of property in the Romanian area, in particular of real estate,
represented the fundament which survived the times of unwritten law, securing the connection, unity
and functionality of the key elements of the social life: economic freedom, labour, spirituality,
capacity to administer, and justice.

According to the provisions of the 1866 Constitution, the right to private property had a sacred
and inviolable character. The Constitution of 1923 also provides for the right to property, stipulating
that the richness of the subsoil represents the state property, the property of any nature as well as the
debts owed by the state shall be guaranteed, and it lays down that nobody shall be expropriated unless
in case of public service situations and after a just and prior compensation enforced by the court of
law.

After the unification of Bessarabia and Romania in 1918, three constitutions of the Romanian

state were consecutively applied on the present territory of the Republic of Moldova: the Constitution
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of 1866, the Constitution of 1923, and that of 1938, which was in force until 1944, when the Soviet
troops took control over the territory of Bessarabia.

1.3. The change of the territorial-administrative subordination and the succession of the
political regimes imminently brought major transformations in the regime of the property right, and
in the system of property limitation and control over the property. The Soviet constitutions did not
represent the product of the sovereign will of the people and were forcedly imposed. The socalled
“constitutions” of the MSSR represent formal acts of political fagade and the institution of the private
property was not recognized either by law or by the state authorities. The private property was
removed from the economic and social life, with a permanent preoccupation for the restriction of the
citizens’ property right. This is the period of state socialist property, cooperative property and personal
property. The goods for personal use, as well as those used by the family members, would fall under
the object of the property right. The majority of the goods, production means, including the lands,
formed the state socialist property and belonged to the entire people, but, since the people did not have
the quality of the subject of civil law, the socialist property right was exercised by the socialist state
as a subject of public law.

After the fall of the communist regime, new regulations emerged in 1989 on the property right,
foreseeing two forms of the property right: public and private property, followed by the provisions on
the equal protection of private property, regardless of its holders with references to guarantees and
protection of the private property.

The duty of the state to recognise, respect and protect the right to private property is an
essential element in the constitutionalisation of human rights. The rule of law determines the degree
of protection and application of the legal rights of the subjects of the private property right.

2. THE RIGHT TO PRIVATE PROPERTY IN THE CONSTITUTIONAL SYSTEM
OF THE REPUBLIC OF MOLDOVA
Chapter 2 presents an analysis of the right to private property and its guarantees as elements of the
constitutional law. Therefore, we examined the economic and legal components of the property and
the legal conditions necessary for the economic component of the property to launch it in the legal
circuit, whose vector is determined by the aims of the individual and of the society this individual
belongs to. We analysed the general superior role of the constitutional norms to establish guarantees

which are prominent in the system of legal safeguards, as well as the importance of direct, immediate
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application of the Constitution — an overriding condition for the efficiency and functionality of the
constitutional guarantees which ensure the exercise and protection of the right to private property. We
made a synthesis of the international commitments of the Republic of Moldova regarding the
protection of the right to private property and of the norms of the Constitution of the Republic of
Moldova. Likewise, we described the goods that are protected by the effects of art. 9 and art. 127 of
the Constitution and Article 1 of the Protocol No. 1 to the ECHR, by indicating the peculiarities of
the establishment of the right to real estate in the Republic of Moldova.

2.1. The content of the constitutional right to private property is a complex reality. One of the
main current trends is the intense broadening of the scope of the constitutional principles towards the
area of private property. The Constitution includes core concepts, guidelines that form this legal model
conceived to mirror the actual property relationships which develop in the society; this allows us to
state that the role of the constitutional law is to protect the practical interest of the owners, to
incentivise further development of other branches of law. The constitutional right to property
encompasses, besides the subjective right to property, the protection guarantees of this right.

The literature review allows us to state that the problems in the implementation of the private
property right in the constitutional system of the Republic of Moldova are insufficiently studied and
they deserve closer attention. Different aspects of the property were approached in the works of the
following local doctrinaires and practitioners: A. Baiesu [5]; M. Poalelungi [37]; V. Cretu, [18]; B.
Negru, [32]; E. Cojocari [10]; D. Pulbere [39]; V. Puscas [40]; L. Chirtoaca [9]; A. Balan [4] etc.

The current issues related to property right are also tackled in the scientific works of the
Russian constitutional scholars. Thus, the problem of the institutionalisation of the property right in
the constitutional law is approached by V. V. Goshulyak [59, 58], G. N. Andreeva [54]; I. V. Prozorov
[67] etc. The rapport between the subjects of the constitutional law, legal entities, and the people
equated to these was treated by the renowned professor O. E. Kutafin [64]. The constitutional
regulation of the private property is approached in several doctoral dissertations authored by L. R.
Buhonova [56] and A. I. Vasilyanskaya [57]. The constitutional and legal regime of the property rights
was reflected in the doctoral dissertation developed by J. M. Tsarikaeva [69]. The problem of the
application limits and restrictions over the property relationships is approached in the work authored
by A. A. Saurin [68]. The relationship between property, power and civil society was reflected in the

monography of V. V. Grebennikov [60]. The study on the strengthening and implementation of the
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constitutional guarantees of the private property right and private property protection are researched
in the doctoral dissertations developed by K. V. Kachur [62]; M. S. Mazanaev [65] etc.

The fundamental principles of the Declaration of Sovereignty, the Declaration of
Independence and the spirit in the Preamble to the Constitution of the Republic of Moldova on the
supremacy of human rights and freedoms were transposed in a series of complex constitutional norms
regarding the recognition and protection of the private property right, which define the economic
nature, the correlation between the property and economic system, the social functions and legal
safeguards of the property right. The constitutional norms on property or those supporting the exercise
of the property right could be divided, conventionally, into several protection lines:

(1) Art.9, art. 33, art. 46 and art.128 expressly enshrine and guarantee the right to private property
of the citizens of the Republic of Moldova, of individuals and legal entities, as well as of the stateless
persons;

(if) Art. 126 and art. 127 foresee the economic and social functions of the private property along
with the public property, outline the duties of the state to establish conditions for the use of the
property for economic reasons.

(iii) Art. 20 and art. 53 establish procedural guarantees to defend the property right by bringing
the action into justice, including, against state authorities;

(iv)Art. 54 provides for guarantees against the illegal and disproportionate interferences into the
exercise of the fundamental right to property.

(v) The norms on the Constitutional Court assure the respect of the constitutional guarantees in
the process of regulation in areas affecting the constitutional guarantees aiming to defend the
fundamental human right to property.

Thus, the institution of the private property, considering the specificity of its enshrinement in
the Constitution, emerges as an institution of the constitutional law. Based on the norms on the private
property right, multiple social, interhuman and interpersonal relations are being prioritized and
regulated in the forms specific to the right.

2.2. Our research showed that the safeguards of the rights are not unanimously accepted in the
doctrine. A comprehensive approach to the guarantees is proposed by A. S. Mordovets in the work
“Teopus rocymapctBa u npasa: Kypc nexumii” (The Theory of State and Law: lecture course).
According to the author, the guarantees represent “a system of socio-economic, political, moral, legal,

organisational prerequisites, conditions, means and methods creating equal opportunities for
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individuals to exercise their right, freedoms and interests” [66, p. 311]. The position of the estimable
prof. S. A. Avakyan aligns to the same multidimensional perspective, thus defining the guarantees as
“material, organisational, spiritual and legal conditions and foregoing prerequisites that transform the
exercise of rights and freedoms into reality, as the fulfilment of a person or citizen’s duties and
assurance of their protection against constraints and illegal attacks” [53, p.804]. Based on the
aforementioned, the availability of an array of guarantees determined from the perspective of a certain
system providing for guarantees becomes obvious, hence the variety of classification criteria and the
classification itself: general, special, individual, material, socio-economic, political, moral, legal,
organisational guarantees etc. Therefore, we invoke the opinion of the doctrinaire B. S. Ebzeev,
according to which “the guarantees determine the nature of the relationship between the person and
the state, creates real preconditions for the exercise of rights and freedoms. But only in its entirety, in
the relation of complementarity, they form a strong fundament on which to build the system of human
constitutional rights realisation, since these rights cannot be assured only through economic or legal
means” [70, p.25].

In the domestic practice and doctrine, the topic of the guarantees, human rights and freedoms
is at the heart of discussions. Approaching the issue of guarantees, prof. 1. Sedletchi rightly noticed
that this concept relies on the fundamental principles of humanity development: humanism, justice,
lawfulness, equality etc. [44, p.235]. I. Creanga and C. Gurin, in their work “Rights and fundamental
freedoms. The system of guarantees”, define the legal guarantees as a set of social opportunities for a
person to use all methods which are not prohibited by the law to protect their interests in the field of
legal proceedings; thus, the authors highlight the person’s active position [17, p.14]. U. Chetrus
mentions two categories of safeguards: general-social (economic, political and ideological) and legal,
attributing a special place to the legal ones. The legal safeguards of the citizens’ rights and freedoms,
in the opinion of the doctrinaire, “imply a totality of legal methods and means that support the
realisation, protection and defence of the rights and freedoms, and the suppression of their
infringement and restoration of violated rights” [8, p.311]. I. Morosan refers to the totality of objective
and subjective factors oriented towards the de facto realisation of the human rights and freedoms,
removal of obstacles and limitation of the causes hindering their inappropriate realisation, as well as
towards the protection of rights and freedoms against potential infringements [31, p.54]. |. Bacu
concluded that based on the analysis of the constitutional provisions, as well as of relevant literature,

“one can identify the constitutional guarantees of the person’s rights and fundamental freedoms that
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refer to a) the functions of the state bodies; b) the constitutional provisions on the liability of the state
and other subjects of law for the inappropriate realisation of the obligations in the area of rights and
freedoms of the person; c) the constitutional provisions on the procedural guarantees for the protection
and restoration of infringed rights and freedoms” [6, p.55].

Theories were developed on the classification of the guarantees for the protection of the human
fundamental rights according to certain criteria; thus, to a great extent, the following are recognised:
objective, organisational, special, and international guarantees [63, p.35]. The science of the
constitutional law focuses mainly on the legal guarantees, i.e. those deriving from the Constitution,
laws and other normative sources [55, p. 305]. Therefore, the main role in the system of the legal
guarantees is played by the constitutional guarantees, directly enshrined in the Constitution and a
series of legal acts regulating the basic social relations.

The purpose of the guarantees is to create an environment in which the proclaimed rights and
freedoms become a de facto position for everyone. The availability of guarantees assures that the
society and the citizens are confident that there’s no right that shall not be used or applied. The rights,
freedoms and duties of the person and of a citizen are deprived of a real content in absence of
guarantees that would facilitate their realisation [34, p.253].

2.3. The Republic of Moldova has the general obligation to protect the fundamental right to
property, to prevent and repress the violations of the property right and repair the prejudice brought
to the affected right in line with the assumed international commitments. Thus, we shall mention the
importance of the international, supranational guarantees which ensure the protection of the property
right due to some standards that formed historically and were accepted by the world community,
globally or regionally, thus bringing the protection of the property right to another qualitative level.

Although the ECHR case law is frequently invoked in the judiciary acts of the national courts,
the number of applications lodged against Moldova is still very high: in 2018 Moldova ranked 5™ out
of the 47 Member States of the Council of Europe, with am addressability rate 2.5 times higher than
the European average, which speaks of the low confidence in the domestic legal system. Based on the
findings of the ECHR in the cases analysed in this work, we concluded that the Republic of Moldova
shall enforce not only the negative obligations, by non-admitting the violation of the right to private
property, but also the positive obligations, by adopting substantive and procedural mechanisms that
are appropriate and sufficient for the regulation of the private property right in line with the European
standards, both in the rapports between the state and private individuals, as well as in the rapports
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between private individuals. The internal legal system shall protect the property right both through
non-admission of illegal interferences, as well as by reducing the risk of violations of the private
property right, repression of violations and provision of compensations for the loss suffered by the
victims of the violation of the right to property.

2.4. Art. 9 of the Constitution of the Republic of Moldova refers to property in general, while
the right to property is provided for in art. 46 of the Constitution. Para. (1) of art. 9 of the Constitution
defines the content of property, which is composed of material and intellectual goods. Private property
may concern any good, except the goods mentioned in art. 127 para. (4), which are exclusively public
property. The objects of the property right protected through constitutional guarantees are the goods
that represent any values useful to satisfy human interests.

At first glance, the constitutional norms analysed at 2.1. have an unlimited permissive
character and do not foresee the goods that may be privately owned, except for the goods mentioned
in para. (4) of art. 127 of the Constitution, which represent exclusively the public property. At the
same time, the norms of the Civil Code (art. 315, art. 457) foresee the notion of the civil circuit of the
goods, interpreted in the meaning that the law can limit or prohibit the free circulation of some goods
which cannot be the object of the legal acts of civil law. Such exceptions are foreseen, for instance, in
art. 5 of the Law no. 130 of 08.06.2012 on the regime of weapons and ammunitions prohibiting the
procurement, possession, bearing, use, import, export and trade of some categories of weapons and
ammunitions. Therefore, property right is not limitless, in the meaning of the goods that can belong
to individuals and legal entities with property rights. The violation of such a limit shall entail the
consequences foreseen by the law. We shall highlight that the forms of property are not immutable.
They emerge, develop, change and disappear when the circumstances or the environment they exist
in are changing.

2.5. The Republic of Moldova, like other former Soviet states, recognised the right to property
on land, but the Constitution of the Republic of Moldova does not expressly regulate the real estate
right, compared to the supreme laws of other states, which contain direct permissive provisions on the
property on lands.

With the establishment of the national land legal framework, the evolution of the process of
constitutionalisation of the right in this matter was greatly impacted by the vast case law of the
Constitutional Court. In the process of carrying out the land and land ownership reform, the
Constitutional Court had remarkably carried out its mission as a guarantor of the supremacy of the
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Constitution, by issuing decisions to ensure the constitutionality of the land legislation, pronouncing
numerous judgments on the Land Code and other normative acts in the land matter, which were
decisive for the establishment of the right to real estate in the Republic of Moldova within the limits

of constitutional guarantees [36, p.253].

3. LIMITS OF THE CONSTITUTIONAL GUARANTEES PROTECTING THE
PRIVATE PROPERTY RIGHT

Chapter 3 approaches the constitutional obligations of the owner to observe some limits, to
carry out some tasks and bear consequences in relation to other owners or in the general interest of
the society, within the limits foreseen in the Constitution, by respecting some “common threads”
found in art. 54 of the Constitution, delimiting the constitutional interferences from the legal and
disproportional ones.

3.1. The constitutional norms analysed in subchapter 2.1., i.e. para. (2) art. 9, para. (2) art.127,
para. (5) of art. 46, para. (2) of art. 46, para. (3) and para. (4) of art. 46, para. (4) art. 127, para. (2) art.
128, reveal the limitations and restrictions in exercising the property right.

Thus, the observance of the individual’s fundamental property right does not exclude the
imposition of some legitimate restrictions, within the limits determined by the Constitution, but these
need to be well determined and clearly expressed, so that the restriction of any freedom could be easily
recognised by the people concerned [50, p.14]. At the same time, art. 54 of the Constitution has certain
“common threads” to delimitate the constitutional from the illegal and disproportional interferences:
it is prohibited to adopt laws that would suppress or diminish the human rights and fundamental
freedoms and there are criteria to review the constitutionality of interferences:

a) the restriction shall be foreseen in the law;

b) the restriction shall comply to the norms unanimously recognised by the international law;

c) the restriction shall be determined by a need in the general interest of the society;

d) the restriction shall be proportional to the situation which determined it and shall not affect the
right or freedom.

Deprivation of property is one of the most serious interferences of the state in the exercise of
the property right because it stripes the person of the goods they own, it “destroys the property right”
by transferring the title from a person to the state, public authority or third party [51, p.134].
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3.2. Expropriation is a notion used in the legislation of the Republic of Moldova for the transfer
of the private property into public property, in the meaning of deprivation of property, in line with art.
1 of Protocol No. 1 of the ECHR. The law on expropriation on grounds of public interest, no. 488 of
8 July 1999 defines expropriation in art.1.

Para. (2) art. 46 of the Constitution establishes guarantees against arbitrary expropriation. The
first constitutional condition for the protection of the right to property against abusive expropriation
refers to the existence of a ground of public interest, established in line with the law. This condition
is very important and helps to avoid the abuses, while the authorities must prove the “a general public
interest provided for in the law, that is obvious and demonstrated and, in it exercise of which the right
to private property is affected”. [13, p.184]. Art. 2 of Law no. 488 as of 8 July 1999 delimitates the
goods which may be entitled to expropriation on grounds of national or local interest, art. 5 describes
the works of public interests, which justifies the expropriation, art. 6 provides for the declaration of
the public interest in the sense and purposes of expropriation. An essential mandatory condition of
expropriation that is imposed by the Constitution is the just and prior compensation, which justifies
the idea that this is actually not expropriation, but an “exchange of property, because a good or a
reward covering the loss is offered instead of the expropriated good” [13, p.184]. This condition is
met if 1) the compensation that was offered is fully covering the cost of the good and the losses
suffered subsequent to the expropriation and 2) the compensation was offered beforehand, prior to
expropriation, not after the good was transmitted under the state’s ownership. The right to just and
prior compensation for expropriation derives from other constitutional provisions on the principle of
justice, and is proclaimed as a supreme value and is guaranteed in para. (3) of art. 1 of the Constitution
or the right of the party affected by a public authority to demand the compensation of the damage in
line with art. 53 para. (1) of the Constitution [13, p.209].

Law no. 488 of 8 July 1999 was not commonly applied, which makes difficult the
identification of problems related to the constitutionality of the legal regulations adopted in view of
developing the reference provisions of art. 46 of the Constitution. The judicial practice highlights the
availability of disputes arising from the expropriation of goods on the ground of public interest. The
Constitutional Court issued a series of acts to settle the problems of the constitutionality of some legal
norms having an impact on the property right through the lenses of expropriation: Decision no. 11 of
11.05.2016 on the exception of unconstitutionality of the provisions of articles 377 para. (5) and 3715
para.(2) of the Law on financial institutions n0.550 of 21 July 1995 (prohibition of transfer and
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withdrawal of monetary means from the bank accounts of the people affiliated to a commercial bank)
[29]; Decision no. 30 of 01.11.2016 on the exception of unconstitutionality of article 19, para.(4), of
the Law no. 303 of 13 December 2013 on the public service of water supply and sanitation [30];
Decision no. 69 of 14.12.99 on the review of constitutionality, art.14 para.(2) of the Law on energy
no0.1525-X111 of 19 February 1998 [28].

Violation of the right to the protection of property accounts for nearly 39% of the cases
examined by ECHR against Moldova, including Balan v. the Republic of Moldova n0.19247/03,
judgement of 29 January 2008, Article 1 of Protocol No. 1 — the quality of law in relation to the
compensation for the violation of proprietary rights; Dacia S.R.L v. the Republic of Moldova no.
352/04, judgement of 18 March 2008, article 6, Article 1 of Protocol No. 1 — lack of protection of
private property following the annulment of privatisation in absence of convincing reasons and
appropriate compensation; lack of protection agalnst the discretionary competences of the state
authorities to re-examine and annul the privatisation transactions [42, p.5]. On 26 June 2018, ECHR
published its judgment in the case Mocanu and Others v. Moldova, application no. 8141/07, the Court
having found the violation of Article 1 of Protocol No.1 to the ECHR Convention (protection of
property), infringing the legal procedures of expropriation of agricultural lands owned by the
applicants. This analysis reflects the fact that the norms on expropriation shall be enhanced,
modernised and unified in view of actual protection of the right to private property [35, p.26].

3.3. The limits of the constitutional guarantees concerning the confiscation are analysed
through the lenses of presumption of unlawfully acquired wealth, in the light of interpretations
provided by the Constitutional Court, ECHR practice and the international instruments ratified by the
Republic of Moldova. The constitutional norms and those embedded in the legal subconstitutional
framework establish guarantees of the property right against the illegal and abusive confiscation of
unlawfully acquired goods.

Art. 46 of the Constitution, para. (3), establishes the presumption of the unlawful nature of the
acquired wealth: the unlawfully acquired wealth cannot be confiscated, and the illicit nature of the
acquisition shall be presumed. Art. 46 of the Constitution, para. (4) refers to the confiscation of
proceeds of crimes or offences, in line with the provisions laid down in the law. These guarantees are
embedded and regulated within the legal subconstitutional framework: art. 501 para. (5), Civil Code;
art. 536 para. (2), Civil Code; art. 542, Civil Code; art. 98, Criminal Code; art. 106, Criminal Code;
art.106%, Criminal Code; art. 3302, Criminal Code; art. 4397, Contravention Code.
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The notion of presumption is commonly used in both criminal and civil substantive and
procedural legislation. Since we did not identify any normative explanation of this term, we
considered useful the explanations in the conclusions of Michal Bobek, advocate general in the case
€-621/15 examined by the Court of Justice of the European Union [12]. Thus, the legal presumptions
are elements of the civil and criminal legislation indispensably related to the probation in the civil and
criminal process. Depending on the nature of presumption, the task of probation favours one of the
parties to the litigation or to the case to be tried: either pro complaining party or pro defendant party
[59, p.41]. In theory, legal presumptions are divided into absolute, irrefragable, those, against which
no contrary proof is admitted and simple, relative, refragable presumptions which can be impugned,
can be reversed by proof to the contrary; basically, every form of evidence is admitted [43, p.120].

The Constitutional Court has been referred to endorse the constitutional draft law for the
removal of the text “Lawful character of the acquisition is presumed” from para. (3) of art. 46. The
Court issued the positive opinion no. ACC1/2006 of 25.04.2006 [3] of the draft, stating that it shall
not affect either the rights and fundamental freedoms of citizens or their guarantees. The constitutional
norm establishing the presumption of the unlawful nature of the acquired wealth was interpreted and
explained in a series of decisions of the Constitutional Court: no. 12 of 17 March 1997, no. 21 of 20
October 2011, no. 4 of 22 April 2013, no. 6 of 16.04.2015, in which the Court made reference to the
presumption of the unlawful acquisition of wealth:

= the presumption established by paragraph (3), art. 46 of the Constitution does not prevent the
investigation of the unlawful nature of the wealth, and the burden of proof rests upon the party
invoking this nature. If the party concerned proves the unlawful acquisition of some goods by a person,
these unlawfully acquired goods can be confiscated under the law;
the lawmaker is free to establish the confiscation in all cases of unlawful acquisition of goods;

= the presumption of unlawful acquisition of goods represents the application of the principle of
presumption of innocence enshrined in the Constitution and in the subconstitutional acts, as well as in
the international human rights instruments.

Based on the interpretations of the Constitutional Court, the applicable international regulations,
and the ECHR case law, we support the opinion that the presumption of unlawful acquisition of goods
is a relative presumption, a proof determined by the constitutional norm, which can be refuted by
contrary evidence [33, p.35]. In the same perspective, we noticed that such presumptions are absent

in the constitutional acts of many European countries.
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3.4. We analysed the subconstitutional legal framework regarding the limitation of the
property right on the financial-banking market, based on the European policies and the ECHR case
law outlining certain problems of constitutionality in the financial-banking legislation of the Republic
of Moldova.

On the one hand, the regulations on the capital market aim to securely exercise the property
right to the securities circulating on the capital market, including in the banking sector and on the
other hand, they aim to serve the general public interest — functioning of the financial system which
has to be stable and safe. Experts mention, among major objectives of the financial-banking
regulations, the reduction of the systemic risks, the protection of investors, safeguards for minority
shareholders, and a market based on the principles of fairness, efficiency and transparency. The
regulations concern the issuers of securities, intermediate agents, bodies for collective investments,
procedures for the issuance, primary placement of securities and their circulation on the secondary
market, enhanced attention to majority shareholders, transactions between affiliated people that can
get the control over issuers etc.

In the past few years, the legislation of the Republic of Moldova was subjected to multiple
rather restrictive interventions, including the quality of securities holders, prior approval of acquisition
of significant shares of securities of some issuers, and conditions for the ownership of a certain number
of securities, which allows the exercise of control over the issuing entity. The rules of acquisition of
the control packages and the consequences of the control situation, contrary to the applicable
regulations, were changed and modelled according to the segment of the capital market that the
activity of the controlled entity relies on. There is a constant instability of the legislative creation and
of the Constitutional Court case law in this segment. In the last 6 years, the financial-banking
legislation suffered multiple interventions that maintained some constitutional problems found by the
Constitutional Court case law and that legislated restrictions which, in our opinion, differ from the

policies of the European Union and from the practices of the developed countries in this area.

4. THE ROLE OF CONSTITUTIONAL JUSTICE IN THE DEFENCE OF THE
RIGHT TO PRIVATE PROPERTY

Chapter 4 represents a study on the exercise of the constitutionality review by activating the
mechanisms of the constitutional jurisdiction, in order to ensure the protection of the right as a social

value and respect of fundamental rights guaranteed by the constitution against authorities’ actions.
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The chapter includes a synthesis of doctrinal approaches related to the constitutional justice and
elements of compared law on the tendencies of the modern constitutionalism to secure the access of
the individual to the constitutional justice, by outlining the role of the constitutional jurisdiction in the
protection of the property right within the ECHR and advanced practices of the member states of the
Venice Commission. We follow the evolution of the national legal framework regarding the individual
access to the Constitutional Court, by outlining the gaps and reserves for the expansion of the direct
access to the body of constitutional jurisdiction.

4.1. In compared law, the access of people to the constitutional justice is a controversial and
less investigated topic. A separate role in assuring the constitutionality in the area of property relations
is played by the constitutional review carried out by the Constitutional Court, established under art.
134 of the Constitution of the Republic of Moldova, which guarantees the supremacy of the
constitutional norms on property. By virtue of para. (1) art. 134, the Constitutional Court is the only
authority of constitutional jurisdiction in the Republic of Moldova.

According to V. Zaporojan, a former judge of the Constitutional Court, the emergence and
development of the constitutional review constitutes one of the most important stages of
constitutionalism [47, p.60]. The protection of human rights is one of the international and the legal
duties of the state. The availability of the sanctions applicable in case of non-compliance with the
provisions of the Constitution is of major importance because they attribute to the constitutional
provisions the character of the legal norm and in their absence, the principle of supremacy of the
constitution is a dead letter and it would be impossible to have a substantive distinction between
constitution and ordinary laws” [27, p.54].

Modern constitutionalism is defined by its anthropocentric character based on human dignity,
recognized as the supreme value of the state and society, whether the protection of dignity is or not
enshrined in the text of the Constitution. Thus, the person acquired a central position in the
constitutional law and therefore, their protection is the focus of the law and of the political power.
When the restrictions in relation to individual freedoms are inevitable, they shall be legitimate,
proportional and non-excessive [50, p. 11, p.14-16].

4.2. The comparative analysis of the experience of various states concerning the trends of the
modern constitutionalism aiming to ensure the access of the individual to the constitutional justice
showed that different systems of law apply specific forms of constitutionality review highlighting both
positive and negative peculiarities. Today, the protection of human rights has become a prerogative
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of the entire system of law. Constitutionalists put emphasis on the institutional openness of the right
of the individual to access the constitutional justice for the protection of fundamental rights by lodging
individual complaints against the norms that were or shall be applied in relation to the individual. The
functionality and accessibility of the mechanisms for the constitutional adjudication have the power
to induce definitive deep changes in the political and juridical culture, visible effects on the attitude
and manner of action of the executive, legislative and judicial powers.

4.3. Citizens’ direct access to constitutional justice through the procedure of removal of
unconstitutionality exception is the most efficient mechanism for the penetration of the constitutional
norms in the judicial system. Or, the constitutionality of the right cannot happen by itself, only by
having sufficient norms in the Constitution. The viability of this phenomenon implies a volitional
component, an element of political and judicial will creating conditions so that the constitutional
norms are directly applicable and efficiently applied to the individuals who shall be entitled to invoke,
in a dispute, the unconstitutionality exception of the applicable norms determining the solution in the
tried case. The exercise of justice through the review of the constitutionality of laws is a “catalyser, a
fundamental condition for the production of the constitutionalisation of the right” [46, p.109].

Contrary to other states that are members of the EU and/or to the ECHR, the citizens of the
Republic of Moldova don’t have the right to refer their matters directly to the Constitutional Court;
they can have indirect access to the constitutional jurisdiction as litigants, via the courts of law, in a
civil or criminal lawsuit. The norms of reference in this regard have considerably evolved in the past
years. The role of the Constitutional Court was very active during the first years of independence of
the Republic of Moldova, when the law-making process was extremely intense and indeed
revolutionary, considering the urgent priorities to build the national legal framework in all areas,
public authorities being obliged to respect the Constitution upon the adoption of normative acts to
implement the policies reforming the economic and social systems. In the process of carrying out the
land and land ownership reform, the Constitutional Court had carried out remarkably its mission as
the guarantor of the supremacy of the Constitution through the decisions it pronounced in view of
securing the constitutionality of the land legislation.

The decision of the Constitutional Court no. 2 of 09.02.2016, followed by the amendment to
art.12* of the Civil Procedure Code represented an important step towards enhancing the individual
access to the constitutional contentious court. There was an increasing number of referrals in 2019

compared to 2018: 235 referrals in 2019 compared to 212 referrals lodged in 2018. The share of

25



unconstitutionality exceptions in the jurisdictional activity of the Court was increasing compared to
2018: 82% of the total number of referrals lodged in 2019 were the unconstitutionality exceptions.
Through the unconstitutionality exception, the Constitutional Court plays the role of guarantor of
citizens’ rights and fundamental freedoms as part of its fundamental function i.e. ensurance of the
supremacy of the Constitution in the juridical system hierarchy [48, p.158].

The advanced experience of the European states and the recommendations of the Venice
Commission allow us to deduce that there is room in the Republic of Moldova to improve the
mechanism for the exercise of the constitutional review to increase the level of protection of citizens’

fundamental rights.

GENERAL CONCLUSIONS AND RECOMMENDATIONS

The complex study on the doctrine and constitutional norms dedicated to private property, the
analysis of the legal subconstitutional framework through the lenses of the norms, practices and
international case law in the area of protection of the private property right allowed us to formulate
the following general conclusions and recommendations:
The historical analysis of the institution of property in the Romanian area allowed us to note the direct
relation between the political power, dictatorial regimes and the nature of juridical institutions during
certain historical periods. These influences vary from the takeover and adjustment of progressive
elements up to the change of the essence of the classical configurations of the private property right.
The change of political regimes led, imminently, to major transformations in the regime of the private
property right, in the system of limitations and control of the property on the current territories of the
Republic of Moldova. The natural evolution of property in the Romanian area, favourable to the
progress, was put on hold at times when the right to private property was abrogated and the holders
of such a right were persecuted or exterminated under false slogans.
The norms of the Constitution of the Republic of Moldova form a complex, integral and
multifunctional system for the realisation and protection of property right. The constitutional norms
under art. 9, 33, 46, 54, 126, 127 and 128 constitute the juridical form of property — an economic and
juridical category — determine the place of property in the entire economic system of the society and
at the heart of the human fundamental rights system, mirrors the relationships between people and the

functions of the state in the process of production and distribution of material goods.
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The constitutional guarantees express the quintessence of the conceptual value of the protecting
functions of the state and are at the uppermost level in the system of legal guarantees. The constitution
and the constitutional guarantees form the core of the cohesion and harmony of the entire system for
the exercise of rights and fundamental freedoms determining the logical character of the legal
subconstitutional framework in the area of human rights and fundamental freedoms.

The problem of having an integral constitutional text and the (in)sufficiency of the very text of the
written Constitution is still a subject to be debated by constitutionalists. The generalising and abstract
character is a separate quality of the constitutional guarantees, while the abstraction of the
constitutional norms could foster tendencies of neglect and treatment of the constitutional norms as
simple statements.

The subconstitutional legislation imposes the application of the Constitution in the activity of the
legislator and of the administrative authorities in the pursuance of justice, however, the Constitution
does not contain such norms.

. We shall highlight the indispensable connection between the protection of the fundamental rights
enshrined in the Constitution, such as the right to private property and the right to access justice in
view of protecting the infringed right. At the same time, we could notice that the constitutional formula
for the guarantees related to the protection of the right to property, limitation of this right, or
sanctioning of the owner includes only references to the law (art.33 para. (2), art. 46 para. (2), (4), (5),
art. 126 para. (2), art. 127 para. (4), art. 128 para. (2)), but not to the protection of justice. In our
opinion, these norms are incomplete, because they reduce the degree of constitutional protection
against abuses upon the regulation of norms regarding the forced cessation of the property right,
against the will of the holder, as it is the case of forced sale and annulment of securities acquired
without the authorization of the state competent bodies — NBM, NCFM. The administrative decisions
of these authorities have as an effect the disestablishment of the right to property before and regardless
of the solution of the court of law on (i) lawfulness of the administrative act. The administrative acts
are, in essence, sanctioning acts depriving the holders of the acquired goods before the judicial verdict
on the (un)lawful nature of the acquisition.

There is a lack of constitutional attention to land/plots as an object of the private property right. The
Republic of Moldova recognized the right of property of land, but the Constitution of the Republic of
Moldova does not regulate expressly the real property right, compared to the supreme laws of other
states which contain direct permissive provisions on the real estate property. The real estate property,
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10.

11.

12.

13.

“the fundament of the country”, the natural and vital source for human existence, has been a lead value
in the series of goods that can be the object of the private property right, right to land resources at the
heart of the social economic reforms at all times and in all the countries.

Enforcement of rights regulated in the subconstitutional norms through the lenses of the guarantees
enshrined in the Constitution would be illusory without the right of efficient access of the individual
to the constitutional contentious court. The access to the Constitutional Court through
unconstitutionality exception represents for the Republic of Moldova an efficient mechanism to
defend the constitutional rights of the people and an efficient way to review the constitutionality of
the normative acts with an impact on the rights and fundamental freedoms, an enlargement of
mechanisms for the protection of human rights at the national level.

Decision no. 2 of 9 February 2016, by which the Constitutional Court opened the way to making more
efficient the institution of unconstitutionality exception had an extremely beneficial impact in the area.
The number of referrals lodged by the parties and by the courts of law through this tool is increasing.
Of all lodged referrals, the share of unconstitutionality exceptions in the jurisdictional activity of the
Court reached 82% in 2019.

The Constitutional Court of the Republic Moldova has gathered a positive practice in the area of
fundamental rights protection. At the same, we have noticed that the reference norms in
art.12' (current version) of the Civil Procedure Code regulating the indirect access to the
Constitutional Court go beyond the limits of the amendments promoted in the Address of the
Constitutional Court PCC-01/55 of 9 February 2016 by the Parliament of the Republic of Moldova.
At first glance, the lawmaker only made a clarification, a reinforced and corroborated interpretation
of the provision of the Civil Procedure Code, which somehow facilitates the application of the
previous paragraphs of art.12!. But the judge has the authority to remove the exception of
constitutionality of normative acts exclusively for the purpose and only during the settlement of a case
—the judge can start this settlement in the court of law only after issuing a resolution undertaking that
they accept the citation in line with art.168 of the Civil Procedure Code. When the exception of
unconstitutionality has as object the scrutiny of a legal substantive norm determining the solution of
the court of law on the merits of the dispute, the condition laid down in para. (5) art.12* does not affect
the exercise of the right to access to the constitutional contentious court.

The realisation of the right to remove the unconstitutionality exception is equally important to ensure
access to a legally established competent court of law, but the realisation of such a right may be
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15.

16.

compromised by the application of certain norms of the Civil Procedure Code hindering the
examination of the merits: the rejection of the application to reinstate the deadline for the execution
of a procedural act — art.116, para. (5); refusal to accept for examination the citation — art.169, art.
459, para. (4); restitution of the citation — art.170; suspension of the lawsuit — art. 265, art. 266, art.
393, art. 459, para. (4); dismissal of the application — art.267, art. 268, art. 393; restitution of the
application for appeal — art.369.

It is possible to overcome the access barriers in the examination of the merits of the case by lodging
the second appeal in the higher courts, which adopt procedural solutions, hence, settle the case in line
with para. (1) and para. (2) of art.12! of the Civil Procedure Code by applying relevant norms.
Therefore, we believe that the removal of the unconstitutionality exception cannot be done a priori for
all the cases before the acceptance of the citation, of the application for appeal, or of the application
for the second appeal for examination on merits, as currently provided for under para (5) art.12* of
the Civil Procedure Code.

The restrictions laid down in para. (5) art.12! of the Civil Procedure Code on the removal of
unconstitutionality exception upon the examination of a second appeal against the decision or the
judgement of the appellate court only when the application for the second appeal was declared
admissible under the law, is, in our opinion, interference into the exclusive competence of the
Constitutional Court, as provided for in para. 50, 82, 83, 101 of the Decision of the Constitutional
Court No. 2 of 09.02.2016, since ordinary judges block the access of the parties to the constitutional
jurisdiction body by the inadmissibility of the second appeal.

In our opinion, the gaps in the norms provided for in art.12* of the Civil Procedure Code under the
current version are determined by the fact that the lawmaker failed to closely follow the Decision of
the Constitutional Court No. 2 of 09.02.2016 and the Address of the Constitutional Court PCC-01/55
of 9 February 2016. The adoption of some extremely detailed conditions in para. (5) of art.12 of the
Civil Procedure Code was due not only to some legislative techniques which are, in our opinion,
ineffective. The Parliament did not comply with the Address of the Constitutional Court PCC-01/55
of 9 February 2016 in the part related to the appropriate amendment of art.4 para. (1) I. g), art. 25 of
the Law on the Constitutional Court, as well as art. 4 para. (1) I. g) and art. 38 of the Code of
Constitutional Jurisdiction, norms that shall determine the need, nature, and content of the reference

norms in the Civil Procedure Code.
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Indirect access of litigants to the Constitutional Court of the Republic of Moldova does not fully meet
the criteria of an internal efficient remedy as laid down in Article 13 and Article 35 of the Convention,
considering the current limits for the removal of the unconstitutionality exception by affected people
and the mechanisms of the body of constitutional jurisdiction to award reparation for the claim for
infringement of the right guaranteed by the Constitution.

In our view, the introduction of the institution of the individual constitutional second appeal into our
legal system has become relevant.

In the event of initiating the process of Constitution revision in view of updating the Supreme Law,
we shall come with some proposals to amend the constitutional guarantees having a direct impact on
the realisation of the fundamental right to property:

De lege ferenda, we suggest a model of constitutional norm that would proclaim the principle of direct
application of the constitutional norms safeguarding the fundamental human rights as it follows:
“Article 4 para. (1) of the Constitution of the Republic of Moldova shall be supplemented with the
phrase “...and directly applicable”.

De lege ferenda, we see the need to strengthen the constitutional guarantee to broaden the formula to
safeguard the property right, as it follows: “Article 46 of the Constitution of the Republic of Moldova
shall be supplemented by inserting a new paragraph: “(2)! Any interference of the state in the right of
the person to enjoy their goods, with an effect of direct/indirect deprivation of property can take place
only when there’s an irrevocable court decision”.

De lege ferenda, in view of ensuring a more active role to the courts of law in the ex officio removal
of the unconstitutionality exception, we propose the following amendments to art. 135 of the
Constitution of the Republic of Moldova: “Art. 135 para. (1) I. g) of the Constitution of the Republic
of Moldova shall be supplemented by inserting the final phrase “by the national courts and by the
national courts and courts of international commercial arbitration, which shall apply the legislation
of the Republic of Moldova in disputes settlement”.

De lege ferenda, in view of establishing the right of a person to a direct constitutional second appeal,
we propose the following amendments: “Art.135 para. (1) of the Constitution of the Republic of
Moldova, after 1. a) shall be supplemented with |. al) having the following content: “examines the
constitutional second appeals of the persons lodged under the law, on the violation of a fundamental
right guaranteed by the Constitution or an international treaty Moldova is part to through acts or
omissions by a public authority or through an irrevocable decision; ”.

30



5. De lege ferenda, we think it’s appropriate to exclude para. 5) of art. 12* of the Civil Procedure Code.
Removal of the unconstitutionality exception of the legal norms applicable for the settlement of
specific cases shall be possible at any stage of the proceeding, at the level of the court of law, appellate
court and in the case of the second appeal.

6. We are in favour of amending the subconstitutional legislation so that the unconstitutionality
exception can be removed not only before the common law courts, but also before courts of
commercial arbitration which deploy a jurisdictional activity based on the arbitration convention.

7. The Constitution has also the mission to recognise the value of some lessons from the history of the
state that concern certain processes and events, such as the forced nationalisation and the mass
persecution of holders of real estate rights and production means. Therefore, it is appropriate to
introduce direct prohibitions in the Constitution in the meaning of historic condemnation and
prevention of violation of the principle of inviolability of the private property. Likewise, it is relevant
to provide for, at the constitutional level, the prohibition of nationalisation or of any measures of
forced transfer of goods into public ownership on grounds of social, ethnic, religious, political

affiliation of holders or on other discriminatory grounds.

Potential future research directions related to the investigated topic:

1. The legal-constitutional regulation of forms of property on land in the RM.

2. Case law of the Constitutional Court of the Republic of Moldova on the limitation of the exercise
of the property right.

3. Impact of the property right on other fundamental rights, i.e. on political rights.

31



10.

11.

12.

13.

14.

15.

16.

17.

REFERENCES

ARSENI, Alexandru, CREANGA, Ion, GURIN, Corneliu. Constitutia Republicii Moldova,
comentatd articol cu articol. Vol. 1. Titlul I. Principii generale. Chisinau: CIVITAS, 2000. 163p.
ARSENI, Alexandru. Jurisdictia constitutionald a Republicii Moldova. Chisinau: Euro-Press,
2000. 214p.

AVIZ Nr. 1 din 25-04-2006 asupra proiectului de lege pentru excluderea propozitiei "Caracterul
licit al dobindirii se prezuma" din alineatul (3) articolul 46 din Constitutia Republicii Moldova.
In: Monitorul Oficial al Republicii Moldova, Nr. 70-72 art. 08 din 05-05-2006

BALAN, Andrei. Consfintirea normelor de drept privat in constitutia Republicii Moldova. In:
Relatii Internationale. Plus. 2013, nr. 2, pp. 172-180. ISSN 1857-4440.

BAIESU, Aurel. Dreptul de proprietate in Republica Moldova in contextul Conventiei Europene
a Drepturilor Omulu. In: Analele stiintifice ale USM, Facultatea de Drept. 1998, nr.1

BACU, lgor. Garantiile constitutionale ale realizdrii dreptului la un proces echitabil. Teza de
doctor in drept. Chisinau, 2020. 184p. Disponibil:
http://www.cnaa.md/files/theses/2020/56180/igor_bacu_thesis.pdf

CARNAT, Teodor. Drept constitutional. Chisinu: Reclama, 2004. 248p. ISBN:9975-937-16-0
CHETRUS, Ulian. Aspecte ale garantarii drepturilor si libertatilor omului in statul de drept. In:
Anuar Stiintific al Institutului de Relatii Internationale. 2010, nr. 7-8, pp. 310-315. ISSN 1857-
1840.

CHIRTOACA, Leonid. Evolutia si dezvoltarea dreptului de proprietate in contextul consolidarii
sistemului legislativ al Republicii Moldova cu legislatia Uniunii Europene. In: Revista
Moldoveneasca de Drept International si Relatii Internationale. 2012, nr. 1, pp. 44-56. ISSN
1857-1999.

COJOCARI, Eugenia. Dezvoltarea reglementarilor constitutionale ale dreptului de proprietate
privatd in Republica Moldova. In: Dezvoltarea constitutionala a Republicii Moldova la etapa
actuala, conf. int. gt.-pract.(2004 ; Balti). Chisinau: Tipografia Centrala, 2004. pp.232-242. ISBN
9975-78352-X

COJOCARI, Eugenia. Domeniul dreptului privat, necercetat incd in Republica Moldova. In:
Integrare prin cercetare si inovare. Stiinte sociale. Materialele Conferintei internationale,
Chisindu, 10-11 noiembrie 2014. Chisinau: CEP USM, 2014. pp.3-6.

Concluziile avocatului general Michal Bobek prezentate la 7 martie 2017(1) cauza ¢ 621/15.
Disponibil:http://curia.europa.eu/juris/document/document_print.jsf?doclang=RO&text=&pagel
ndex=0&part=1&mode=Ist&docid=188628&occ=first&dir=&cid=519305

Constitutia Republicii Moldova: comentariu | coord. K. Sollfrank. Chisindau: Arc, 2012. 576p.
ISBN 978-9975-61-700-0.

COSTACHI, Gheorghe, GUCEAC, lon. Fenomenul constitutionalismului in evolutia Republicii
Moldova spre statul de drept. Chisinau: Tipografia Centrald, 2003. 341 p. ISBN: 9975782299
COSTACHI, Gheorghe. Directii prioritare ale edificarii statului de drept in Republica Moldova.
Chisindu: Tipografia Centrald, 2009. 327p.

COSTACHI, Gheorghe. Realizarea Constitutiei — fundament al regimului constitutionalitatii Tn
statul de drept. In: Rolul institutiilor democratice in protectia drepturilor omului. Materialele
mesei rotunde cu participare internationald din 11 decembrie 2015. Chisinau: AAP, 2016, p. 60-
74.

CREANGA, Ton, GURIN, Corneliu. Drepturile si libertatile fundamentale. Sistemul de garantii.
Chisinau: Tipografia Centrald, 2005. 400p. ISBN: 9975-947-63-0.

32



18.

19.

20.

21.

22.

23.

24.

25.

26.

217.

28.

29.

30.

31.

32.

33.

34.

CRETU, Vasile. Ocrotirea egald a tuturor formelor de proprietate — principiu constitutional de
reglementare juridica a economiei in Republica Moldova. In: Analele stiintifice ale Universitatii
de Stat din Moldova, Ser. Noua. Stiinte juridice. 2000, nr. 4, pp. 26-28

GRIBINCEA, Vladislav, GOINIC, Daniel. Republica Moldova la Curtea FEuropeand a
drepturilor omului in anul 2019. Chisinau: CRJM, 2019 Disponibil: https://crjm.org/wp-
content/uploads/2019/01/NA-CEDO-2019-fin

Gogitidze si altii c. Georgiei. Disponibil http://agent.gov.md/goqitidze-si-altii-impotriva georgiei/
GUCEAC, lon. Constitutia la rascruce de milenii. Ed.a 1l-a. Bucuresti: Editura Academiei
Romane, 2016. 536p. ISBN: 978-973-27-2707- 2; 978- 606-654-209-8.

GUCEAC, lon. Curs elementar de drept constitutional. VVol.1. Chisindu: Reclama, 2001. 278p.
ISBN 9975-930-26-3.211

GUCEAC, lon. Constitutionalismul si statul de drept in Republica Moldova. Realitati si
perspective. In: Akademos. 2017, nr. 3(46), pp. 78-85. ISSN 1857-0461.

GUCEAC, Ion. Constitutionalismul contemporan: elemente definitorii, realitati si perspective. In:
Studii si Cercetari Juridice. 2014, an.3 (59), nr. 4, 2014, pp.339-412.

GUCEAC, Ion. Radacinile istorice ale Constitutiei. In: Akademos. 2013, nr. 2(29), pp. 65-73.
ISSN 1857-0461.

GUCEAC, lon. Evolutia constitutionalismului in Republica Moldova. Chisinau: Academia de
Politie ,,Stefan cel Mare”, 2001. 373p. ISBN: 9975930042, 9789975930048.

GUCEAC, lon. Evolutia constitutionalismului si a organizarii de stat in Republica Moldova. Teza
de doctor habilitat in drept. Chisinau, 2003. 373p. ISBN 9975-930-04-2.

Hotararea Curtii Constitutionale Nr. 69 din 14.12.1999 despre controlul constitutionalitatii
art.14 alin.(2) din Legea cu privire la energetica nr.1525-XI11 din 19 februarie 1998. In: Monitorul
Oficial al Republicii Moldova, Nr.153 din 9.12.1999.

Hotardrea Curtii Constitutionale Nr. 11 din 11.05.2016 privind exceptia de neconstitutionalitate
a prevederilor articolelor 377 alin.(5) s1 3715 alin.(2) din Legea institutiilor financiare nr.550 din
21 iulie 1995 (interzicerea transferului si retragerii mijloacelor banesti din conturile bancare ale
pesoanelor afiliate unei banci comerciale) (Sesizarea nr.9g/2016). In: Monitorul Oficial al
Republicii Moldova, Nr.169-183, art.54, din 24.06.2016.

Hotararea Curtii Constitutionale nr. 30 din 01.11.2016 privind exceptia de neconstitutionalitate
a articolului 19 alin.(4) din Legea nr.303 din 13 decembrie 2013 privind serviciul public de
alimentare cu apa si de canalizare. In: Monitorul Oficial al Republicii Moldova, Nr. 478-490 din
30.12.2016.

MOROSAN Ion, GIRBU, Nicolae. Reglementarea juridicd a drepturilor si libertdtilor
fundamentale ale omului (realizari si dificultati in Republica Moldova): Studiu monografic.
Chisinau: Univ. de Criminologie, 2003. 180 p.

NEGRU, Boris. Unele principii constitutionale privind proprietatea si dreptul la proprietate. In:
Analele stiintifice ale Universitatii de Stat din Moldova, Ser. Noua. Stiinte juridice. Nr. 4.
Proprietatea si reglementarea ei juridica. CEP USM, 2000. pp. 346-349.

PADURARU, Olga. Confiscarea averii dobandite ilicit. In: Legea si viata, 2020. pp.30-35. ISSN
1810-309X.

PADURARU, Olga. Proprietatea privati si sistemul garantiilor de protectie a dreptului la
proprietate. In: Studia Universitatis Moldaviae (Seria Stiinte sociale). 2020, nr.8(138), pp.250-
256. ISSN: 1814-3199.

33


https://crjm.org/wp-content/uploads/2019/01/NA-CEDO-2019-fin
https://crjm.org/wp-content/uploads/2019/01/NA-CEDO-2019-fin
http://agent.gov.md/gogitidze-si-altii-impotriva

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

46.

47.

48.

49.

50.

PADURARU, Olga. Garantii constitutionale privind exproprierea si rechizitia. In: Jurnalul juridic
national: teorie §i practica. 2020, nr. 4(44), pp. 23-27. ISSN 2345-1130.

PADURARU, Olga. Hotirari istorice ale Curtii Constitutionale privind constituirea dreptului de
proprietate funciarda in Republica Moldova. In: Contributia tinerilor cercetatori la dezvoltarea
administratiei publice. Ed. A V-a. Chisinau: Academia de Administrare Publica, 2019. pp.253-
259. ISBN: 978-9975-134-51-4.

POALELUNGI, Mihai. Aspecte teoretice si legale ale dreptului de proprictate conform
Constitutiei si altor legi ale Republicii Moldova. In: Analele Universitatii de Stat, nr.3, 1999.
pp.53-60.

POPA, Victor. Abordari conceptuale in definirea constitutionalismului. In: Studii Juridice
Universitare. 2016, nr. 3-4 (35-36). pp. 33-39. ISSN 1857-4122.

PULBERE, Dumitru. Consacrarea constituionala a dreptului privat in Republica Moldova. In:
Justitia Constitutionala in Republica Moldova, 2007, nr.3. pp. 14-17.

PUSCAS, Victor. Apararea dreptului constitutional de proprietate si restrangerea acestui drept
prin prisma jurisprudentei Curtii Constitutionale. In: Protectia juridica a proprietatii, libertatii si
sigurantei persoanei in dreptul national si international. Chisinau, 2010, pp. 57-68. ISBN 978-
9975-9764-9.

Raport comparativ cu privire la jurisprudenta curtii Constitutionale a Republicii Moldova si a
Curtii Europene a Drepturilor Omului. 34p. Disponibil:
http://www.constcourt.md/public/files/file/suport_ue_cc/Com_Rep_ROM.pdf

Raport privind respectarea drepturilor si libertatilor omului in Republica Moldova in anul 2016.
Chisinau:  Elan  Poligraf, 2017. 304p. ISBN: 978-9975-66-566-7  Disponibil:
http://old.ombudsman.md/sites/default/files/

SAFTA, Marieta. Prezumtia dobandirii licite a averii si confiscarea averilor ilicit dobandite in
jurisprudenta Curtii Constitutionale a Romaniei. Cadrul constitutional de referintd pentru
reglementarea confiscarii extinse In: Juridical Tribune, Volume 2, Issue 1, June 2012. Disponibil:
http://www.tribunajuridica.eu/arhiva/An2vl/nrl/art4.pdf p.110

SEDLETCHI I. Mecanismul de garantare juridicd a drepturilor si libertatilor fundamentale ale
omului. In: Conferinta "Rolul Curtii Constitutionale in sistemul protectiei drepturilor omului §i
respectarea CEDQO si jurisprudentei Curtii Europene pentru Drepturile Omului in jurisprudenta
si legislatia nationala.” Materialele conferintei din 13-14 decembrie 2007. Chisinau, 2007, pp.
221-235. ISBN 341.231.14.

STOICA, Valeriu. Drept civil. Drepturi reale principale. Bucuresti: Humanitas. 2004. 624p.
ISBN: 973-50-0819-X.

VARGA, Attila. Constitutionalizarea dreptului. In: Revista Transilvana de Stiinfe Administrative,
IX, 2003, pp.103-115. Disponibil: https://rtsa.ro/rtsa/index.php/rtsa/article/viewFile/298/293
ZAPOROJAN, Veaceslav. Protectia drepturilor fundamentale in justitia constitutionald a
Republicii Moldova. Teza de doctor. Chsinau, 2003, 165p.

ZAPOROJAN, Veaceslav, CAZACU, Grigorii. Aspecte generale privind ridicarea si aplicarea
exceptiei de neconstitutionalitate. In: Revista Nationald de Drept. 2014, nr. 10 (168), pp. 17-21.
ISSN 1811-0770.

BERNARDO, Antonio E., TALLEY, Eric L. and WELCH, Ivo. A Theory of Legal Presumptions
(June 1999). In: Journal of Law, Economics, and Organization, Vol. 16, No. 1, Spring 2000. 49
p. Disponibil: https://ssrn.com/abstract=202354 287

RAINER, Arnold. The protection of the individual in the new constitutionalism - some aspects.
In: Constitutional Justice and Evolution of Individual Rights. International Conference. Chisinau,
8-9 June 2017. Chiginau: Arc, 2018, pp.11-17.

34


http://old.ombudsman.md/sites/default/files/

51.

52.

53.

54.

55.

56.

S7.

58.

59.

60.

61.

62.

63.

64.

65.

Study on the Case-Law of the European Court of Human Rights Applicable in Administrative
Disputes. In: Regional Conference on the Case-Law of the European Court of Human Rights
Applicable in Administrative Disputes. Montenegro: Regional School of Public Administration,
2017. 295p. Disponibil: file:///C:/Users/User/Downloads/Study%200n%20the%20Case-
Law%200f%20the%20ECtHR%20Applicable%20in%20Administrative%20Disputes.pdf

The Heritage Foundation. 2019 Index of Economic Freedom. 25th anniversary edition. / Terry
Miller, Anthony B. Kim, James M. Roberts eds. Washington, 2019. 496p. Disponibil:
https://www.heritage.org/index/pdf/2019/book/highlights.pdf

ABAKDBSH C. A. Koncmumyyuonnoe npaso Poccuu : yuebnwiti kypc 6 2 momax. 5-¢ uzg.,
nepepad. u gon. Mocksa : Hopma. T. 1. 2014. 863c. ISBN 978-5-91768-483-3342

AHJIPEEBA I'.H Uncmumym cobcmeenHocmu 8 KOHCIMumyyusix 3apyoejicHulx Cmpan u
Konemumyyuu Poccuiickou @edepayuu. M.: HOPMA, 2009. 368c. ISBN. 978-5-91768-001-9.
BATJIAN M. B. Koncmumyyuonnoe npaso Poccuiickoii @edepayuu: yuebnux. M.: Hopma, 2009.
799c. ISBN 978-5-91768-049-1.

BYXOHOBA JI. P. Koncmumyyuonno-npagogoe pezynuposanue yacmuol coOOCMEeHHOCMU 8
cospemennom mupe. TeHIICHIIMN U IEPCIIEKTUBBL: aBTOpedepar Auc. ... KaHIUAaTa FOPUANIECKIX
Hayk: 12.00.02. M., 2017. 36¢. Disponibil: https://www.dissercat.com/

BACUIIAAHCKAS A.WN. Koncmumyyuonnoe npago Ha yacmmuylo coocmeenHHocms: aBTopedepar
IUC. KaHauaaTta  opuamueckux — Hayk:  12.00.02. M., 2011. 22c. Disponibil:
https://www.prlib.ru/item/467987349

I'OMIVJISK B.B. Coocmeennocms 6 koncmumyyuonnom usmepenuu. M.: KOpmutuadopm,
2012. 216c¢. ISBN: 978-5-4396-0122-6.

romvJjisiKk B.B. HOpuauyeckas npupoja M HOPMAaTHUBHOE COAEPKaHUE HWHCTUTYTA
COOCTBEHHOCTH B KOHCTUTYHHOHHOM mpaBe. In: Becmuux Capamosckoii eocyoapcmeenHol
ropuduueckou akademuu. 2013, Ne 4, ¢.143 — 150. ISSN 2227-7315. Disponibil: http://www.xn-
-80af5bzc.xn--plai/ru/vestnikar

I'PEBEHHUKOB B.B. Cob6cmeennocms kax sKonomuueckas OCHO8A — (POPpMUPOBAHUS
epadicoanckozo obuecmsa 6 Poccuu. M., M3narensctBo: FOprkommanu, 2009. 272¢. ISBN: 978-
5-91677-020-9353.

KABBILIEB B.T. C Koncmumyyueii no scusnu. M.: ®opmyna npasa, 2013. 320 c¢. ISBN 978-5-
8467-0081-9.

KAYYP K.B Koncmumyyuonuwie eapanmuu npasa uacmuou cobcmeennocmu 6 Poccuiickoti
@edepayuu: aBropedepaT JuC. ... KaHaUAaTa opuandeckux Hayk: 12.00.02. M, 2017. 29c.
Disponibil: https://www.dissercat.com/content/

KOMKOBA, T'. H. KoHcTuTylnOHHBIE TrapaHTUU IpaB 4YeioBeka B Poccum: monstue u
knaccuukanus. In: Hzeecmus BY3o6. Ilosonxcckuii pecuon. Obwecmeennvie nayku. llpaso,
2016, Ne3 (39), cc.31-40. Disponibil:
https://izvuz_on_eng.pnzgu.ru/files/izvuz_on_eng.pnzgu.ru/03316.pdf

KYTA®UH O.E. Cybowexmwi komcmumyyuonumozco npaea Poccuiickou ®@edepayuu rax
ropududeckue u npupasnennvie k num auya. M.: TIpocmekt, 2007. 335¢. ISBN: 978-5-482-01219-
2361.

MA3AHAEB M. . Yacmunaa cobcmseennocms Kak 00beKm — KOHCHMUMYYUOHHO-
npasosotizauumol. aBTopedepar auc. .kaaauaara opuardeckux Hayk: 12.00.02. Maxaukana,
2006. 30 c. Disponibil: https://www.dissercat.com/content/

35


file:///C:/Users/User/Downloads/Study%20on%20the%20Case-Law%20of%20the%20ECtHR%20Applicable%20in%20Administrative%20Disputes.pdf
file:///C:/Users/User/Downloads/Study%20on%20the%20Case-Law%20of%20the%20ECtHR%20Applicable%20in%20Administrative%20Disputes.pdf
https://www.prlib.ru/item/467987349
https://www.dissercat.com/content/

66. MOPZIOBEIl A. C. TI'apantuu mnpaB JUYHOCTH: TOHATHE W Kiaccudukanus. In: Teopus
eocyoapcmea u npasa./ Ilon pen. H.U. Mary3osa, A.B. Manbko. Kypc nekmuit. — 2-e 3.,
nepepad. u gomn. M.: FOpucts, 2001, c. 311-319. 776¢. ISBN 5-7975-0269-0.

67. ITPO30OPOB WU. B. 3akpennenue uncmumyma cob6CmEeHHOCMU 6 KOHCMUMYYUOHHOM HNpage
Poccuu: aBtopedepar auc. ..xkaHmumata ropunmdeckux Hayk: 12.00.02. Ilenza, 2010. 25c.
Disponibil: https://www.dissercat.com/content/

68. CAYPUH A.A. Ilpaso cobcmeennocmu 6 Poccutickou @edepayuu. KOHCMUmyyuoHHO-Npagossle
npedenvl peanuzayuu u ocpanudenus. M.: Ctatyt, 2014. 351c. ISBN 978-5-8354-1060-6.

69. HIAPUKAEBA X.M. Koncmumyyuonno-npasosoii  pesicum npasa coOCmMeeHHOCMU 6
Poccuiickoni @edepayuu: aBropedepar auc. ..KaHaumara opuamdeckux Hayk: 12.00.02. M.,
2007. 28c. Disponibil: https://www.dissercat.com/content/

70. OB3EEB b.C. Koncmumyyus. lemokpamus. Ilpasa uenosexa. M., Yepkecck: AO «I1YJI», 1992.
228c. ISBN 5779600023.

36


https://www.dissercat.com/content/

ADNOTARE

Paduraru Olga, ,,Dreptul de proprietate privata, garantii constitutionale
si limitele acestuia”, teza de doctor in drept, Chisinau, 2020

Structura tezei: introducere, patru capitole, concluzii generale si recomandari, 161 pagini de
text de baza, bibliografie din 371 titluri. Rezultatele obtinute sunt publicate n 6 lucrari stiintifice.

Cuvinte-cheie: Constitutia Republicii Moldova, drept de proprietate privata, garantii
constitutionale, constitutionalizarea dreptului de proprietate privatd, dreptul de proprietate funciara,
piata financiar-bancard, restrangerea dreptului de proprietate privata, angajamente internationale,
exceptia de neconstitutionalitate, acces direct la organul jurisdictiei constitutionale.

Domeniul de studiu: specialitatea 552.01 - Drept constitutional

Scopul lucrarii constd in evaluarea suficientei garantiilor constitutionale de protectie a
dreptului de proprietate privata si identificarea rezervelor pentru sporirea gradului de aplicabilitate
directa a normelor constitutionale in procesul de realizare a acestui drept fundamental, inclusiv prin
eficientizarea accesului direct la contenciosul constitutional.

Obiective de cercetare: abordarea institutiei dreptului de proprietate privata, a garantiilor si
limitelor acestuia, ca elemente ale dreptului constitutional, evaluarea conceptului de constituire a
national In domeniul protectiei dreptului de proprietate cu normele Conventiei CEDO si jurisprudenta
CtEDO; argumentarea unor schimbari in vederea ajustarii normelor constitutionale lacunare.

Noutatea si originalitatea stiintificd a cercetarii consta n evaluarea suficientei normelor
constitutionale care creeaza garantii de protectie si respectare a dreptului fundamental de proprietate
privatd. Cercetarea analizeaza calitatea normelor de vocatie constitutionald privind dreptul de
proprietate privata si justitia constitutionald prin prisma reperelor teoretico-practice si a experientei
avansate a statelor Europene. Profunzimea si caracterul multidimensional al cercetdrii a permis
elaborarea unor propuneri de modernizare a cadrului constitutional al Republicii Moldova, cu scopul
a aprofunda gradul de penetrare a garantiilor constitutionale in legislatia infraconstitutionald, a
consolida practica judiciara de adjudecare a litigiilor la acest obiect si de a largi accesul direct al
justitiabililor la Curtea Constitutionald, urmand tendintele actuale.

Rezultatele obtinute care contribuie la solutionarea unei probleme stiintifice importante
rezida in identificarea aspectelor lacunare ale mecanismelor constitutionale de reglementare si
protectie juridicd a dreptului de proprietate privata in Republica Moldova, fapt care a determinat
fundamentarea interventiilor de natura constitutionald, in vederea eficientizarii actiunii directe a
nomelor constitutionale si elaborarii unor propuneri de completare a garantiilor constitutionale cu
impact direct asupra realizarii dreptului fundamental de proprietate.

Importanta teoretici a lucrarii constd in cercetarea multiaspectuald a dreptului de
proprietate privata in sistemul drepturilor si libertatilor fundamentale ale omului, care sunt garantate
de Constituie, din perspectiva evolutiei istorice si a analizei comparate, cu proiectarea unor solutii
calitativ noi de consolidare a protectiei constitutionale a dreptului de proprietate, in concordanta cu
tendintele constitutionalismului modern la nivel regional si international.

Valoarea aplicativa a lucrarii rezida in posibilitatea materializarii practice a recomandarilor
formulate in teza prin modificarea normelor constitutionale care vor eficientiza actiunea directd a
acestora in vederea protejdrii dreptului de proprietate privatd ca valoare generald a societatii
democratice si ca drept vital si fundamental al oricarui individ.

Implementarea rezultatelor stiintifice a fost probata in activitatea de avocat si in publicarea
concluziilor teoretice si a recomandarilor practice in articole stiintifice.
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ANNOTATION

Paduraru Olga, ,,The private property right, constitutional guarantees and its
limitations”, PhD thesis in law, Chisinau, 2020

Thesis structure: introduction, four chapters, general conclusions and recommendations,
bibliography of 371 titles, 161 pages of main text.

The research results have been published in 6 scientific articles.

Key words: Constitution of the Republic of Moldova, private property right, constitutional
guarantees, the constitutionalization of property right, the right of land ownership, the financial-
banking market, limitation on the private property right, international obligations, Constitutional
Court, the exception of unconstitutionality, direct access to the authority of constitutional jurisdiction,

Research area: specialty 552.01-Constitutional Right.

The research goal and objective: The research goal consists in the determination of
sufficiency of constitutional guarantees for protection of the private property right and identification
of the possibility to increase the level of direct applicability of constitutional norms on the process of
fulfillment of the given basic right, including through increasing the efficiency of direct access to the
constitutional justice. For achieving this goal there were formulated the following objectives for the
research: historical analysis of the property right institute; approach to the institution of the right to
private property, of its guarantees and limitations, as elements of the constitutional right; assessment
of the concept of formation of the private property right in the Republic of Moldova; assessment of
compatibility of the national legislation in the field of property right protection with provisions of the
ECHR Convention and ECHR jurisprudence; justification of some changes aimed to improve the
constitutional norms and enhance direct access to the constitutional jurisdiction.

Scientific novelty and originality consist in the assessment of sufficiency of the constitutional
norms providing guarantees on protection of the basic right for private property and identification of
aspects connected with direct link between direct application of the constitutional norms and direct
access to the constitutional justice.

The significant scientific problem solved in the research consists in the multilateral research
and identification of the imperfection of constitutional mechanisms regulating and legally protecting
property right in the Republic of Moldova for the purpose of increasing efficiency of direct application
of constitutional norms according to the highest standards and the advanced practices.

Theoretical significance is conditioned by the comprehensive study of the property right in
the system of fundamental human rights and freedoms guaranteed by the Constitution with account
of historical evolution and comparative analysis for the purpose of development of qualitatively new
decisions on consolidation of constitutional protection of the property right that correspond to the
trends of modern constitutionalism at the regional and international levels.

Practical value of the research is determined by the possibility of practical materialization
of the recommendations formulated in this work through changing the constitutional norms that will
increase efficiency of their direct application aiming at the protection of the property right as a social
value of democratic society and as a vital right of each individual.

Implementation of the scientific results has been proven in the activity of lawyer and in the
publication of theoretical conclusions and practical recommendations in scientific articles.
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AHHOTAIMSA

Paduraru Olga, «IIpaBo 4acTHO#H cOOCTBEHHOCTH, KOHCTUTYIIHOHHbIEC TAPAHTHH U
OrpaHUYeHUsD), JOKTOPCKaA quccepranus B odaactu npaBa, Kummues, 2020

CTpykTypa AuccepTalMu: BBEACHUE, YETHIPE IJIaBbl, OOLIME BHIBOJBI M PEKOMEHIAIIHH,
oubmmorpadus u3 371 nHaumeHnoBanuid, 161 crpanuil OCHOBHOTO TEKCTa.

IlosryuyeHHbIe pe3yabTaThl ONMYOJIMKOBAaHBI B 6 HAy4YHBIX paboTax.

Kuarouesbie cioBa: Koncturynus Pecnyonuku MonoBa, mpaBo 4aCTHOW COOCTBEHHOCTH,
KOHCTUTYI[MOHHBIE TapaHTUH, KOHCTUTYLMOHAIW3AllUg IpaBa YacTHOM COOCTBEHHOCTH, MPaBO
COOCTBEHHOCTH Ha 3eMII0, (UHAHCOBO-OAHKOBCKHMI pPBIHOK, OTPAaHWYCHHE IIpaBa YaCTHOM
COOCTBEHHOCTH, MEXAYHApOJHbIe 00s53aTENbCTBA, HUCKIIOUYEHUE HEKOHCTUTYLIMOHHOCTH, MPSMOM
JIOCTYI K KOHCTUTYLIHOHHOMY MPABOCY/IHIO.

O06JaacTh Hccje0BaHus: crieuanbHOCTh 552.01- KoHCTUTYIIMOHHOE TTpaBo.

Heas» um 3agauum padorbi: Lleasr paboThl COCTOMT B ONpPENEIECHUU JOCTATOYHOCTH
KOHCTUTYIIMOHHBIX TapaHTUW 3alllUThl MpaBa YacTHOH COOCTBEHHOCTH U HJEHTHU(UKALUS
BO3MOJKHOCTH TIOBBIIIICHUSI YPOBHS MPSMOTO JCUCTBUS KOHCTHUTYLIMOHHBIX HOPM Ha MpPOIIECC
OCYIIECTBIICHUSI JAHHOIO OCHOBHOTO IpaBa, B TOM YHKCJE IMyTeM MOBBIIICHHUS 3(PHEKTUBHOCTH
OPSIMOTO JIOCTYIa K KOHCTHUTYLHHOHHOMY TMPAaBOCYAMIO. 3aJadyd HCCJIeI0BAHMS. HCTOPUYECCKUN
aHaJIU3 MHCTUTYTA MpaBa COOCTBEHHOCTH B PYMBIHCKOM MPOCTPAHCTBE; UCCIICJOBAHME MHCTUTYTA
npaBa 4YaCTHOM COOCTBEHHOCTH, €r0 TapaHTUM M OTPAHMYCHUM KaK JIEMEHTOB KOHCTUTYIITHOHHOTO
npaBa, MPOAHAIM3UPOBATH CTAHOBJICHHE KOHIEHIINH MIpaBa YaCTHOW cOOCTBEHHOCTH B PecmybOnuke
MouoBa; OIIEHHTH COBMECTUMOCTh HAIIMOHAIBHOTO 3aKOHOIATENHCTBA B O0JIACTH 3aIUTHI TIpaBa
cooctBenHoctu ¢ mnonoxkeHusMu Koupenuuu ECIIY u ropucnpyneniuu ECIIY; obocHoBath
HEKOTOPBIX H3MEHEHWM, HAMpaBJICHHBIX Ha YCOBEPIICHCTBOBAHWE KOHCTHUTYLHHOHHBIX HOPM |
pacIIMPEeHHs IPSIMOTO JIOCTYIA K KOHCTUTYLIHOHHOM IOPUCIUKIINH.

HayuyHasi HOBM3HA U OPUTMHAJBHOCTH PadOThI 3aKIIOYAIOTCS B OLIEHKE JOCTATOYHOCTH
KOHCTUTYIIMOHHBIX HOPM, KOTOpbIE€ IMPEIyCMATPUBAIOT TapaHTHUU IO 3alllUT€ OCHOBHOIO IIpaBa
YaCTHOW COOCTBEHHOCTH U BBISBJICHHE ACIEKTOB CBS3aHHBIX C MPSIMOU CBS3BI0 MEXIY MPSMBIM
JIEMCTBUEM KOHCTUTYLIMOHHBIX HOPM M MPSAMBIM JOCTYIIOM K KOHCTUTYLIUOHHOMY MTPaBOCYIUIO.

Baxknasn nayuynasi npo0jeMa, KoTopasi Oblia pa3pellieHa, COCTOUT B MHOTOCTOPOHHEM
MCCJIEIOBAHUM U BBISIBIEHUM HECOBEPLIEHCTBA KOHCTUTYLIMOHHBIX MEXaHHW3MOB PEryJIMPOBAHUS U
IOpUIMYECKON 3alUThl TIpaBa coOCcTBeHHOCTH B PecmyOmmke MonmoBa B 1EsX MOBBIIICHUS
3G (HEeKTUBHOCTH TPSAMOTO JCWCTBUS KOHCTUTYIIMOHHBIX HOPM COTJIACHO CaMbIM BBICOKHM
CTaHJIapTaM U MEPEAOBOM MPAKTHKE.

TeopeTnueckass 3HAYUMOCTH PadoOThl OOYCIOBJIEHa MHOTOTPAHHBIM H3y4YEHHEM IIpaBa
COOCTBEHHOCTH B CUCTEME TapaHTHUPOBAHHBIX KOHCTUTYIIMEN OCHOBHBIX MPaB M CBOOO/T YEJIOBEKA, C
Y4€TOM HCTOPHYECKOH IBOJIIOIHMH M CPABHUTEIBHOTO aHAIN3a, C IeNIbI0 pa3paboTKU KaueCTBEHHO
HOBBIX PEMICHUA TO KOHCOJHMIAIMHA KOHCTUTYIIMOHHOW 3allUThI IpaBa COOCTBEHHOCTH KOTOPHIC
COOTBETCTBYIOT TEHACHIIUSIM COBPEMEHHOTO KOHCTUTYLIMOHATIU3MA.

IIpukaagHass 3HAYMMOCTH PAadOTHI  OINPENENSIETCS BO3MOXHOCTBIO  IPAKTHYECKOMN
MaTepualu3aluud  pa3pa0OTaHHBIX PEKOMEHJAIMi B JaHHOM paboTe TyTeM W3MEHEHUs
KOHCTUTYIITHOHHBIX HOPM KOTOPBIE TOBBICAT d(PPEKTUBHOCTH UX TIPSIMOTO ICUCTBHS B IIEJISIX 3AIIUTHI
npaBa COOCTBEHHOCTH KaK OOIIECTBEHHYIO IIEHHOCTh IEMOKPATHYECKOTO O0IIEeCTBA U KaK KU3HEHHO
BKHOE MPABO KAXKJIOT0 HHAUBUIYYMaA.

Buenpenue pe3ysibTaTOB HcCCI€eI10BaHUs ObUIO OCYIIIECTBICHO B JIEATEIHHOCTH a/IBOKATA, a
TaKKe B IMMyOJIMKAIIMN TEOPETUYECKUX BBHIBOJOB U MPAKTUUECKUX PEKOMEHAINN B HAYYHBIX CTAThSIX.
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