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RESEARCH CONCEPTUAL MILESTONES

Topicality. The implementation of the technical and scientific potential shall facilitate
communication and improve the quality of life. From this standpoint, it is difficult to imagine our
modern society without transportation. The latter has played and is playing a crucial role in
society. In a modern world, the transport is the indispensible tool, which enables the humans to
achieve their objectives. The transport sustainable development is a guarantee of economic
growth, of free circulation of goods and services, of competition and economic freedom, as well as
of raising the population standard of living.

Road transport is the most spread and diversified type of transport. Cars are no longer a
luxury item as they have become available practically to anybody. The number of car owners is
increasing on a daily basis. Each day, millions of people are engaged in social relations related to
car traffic and operation. The evident advantages of the means of road transport are as follows:
high mobility; relatively easy operation; potentiality to carry passengers or goods on both short
and long distances, etc.

At the same time, there is a “reverse side of the coin”. In case of failure to observe the
“precaution rules”, the means of transport within the meaning of Article 132 of the Moldovan
Criminal Code (MCC) may become a vehicle causing serious harmful consequences. An
inevitable consequence of the increased number of cars is the upsurge of violation cases of traffic
safety rules or of vehicle operation.

A Communication from the European Commission reads: “Significant contributing factors
to road traffic accidents are speed, driving under the influence of alcohol or drugs, and the failure
to wear seatbelts or helmets. In addition to these and alongside a growing phenomenon of
distraction by mobile devices, new trends are emerging in a complex environment, calling for a
flexible and dynamic approach”.! In the same vein, Government Decision No. 1214 of 27.12.2010
approving the National Road Safety Strategy, acknowledges that the “Direct costs of the increased
number of road traffic accidents are borne mainly by the Health Sector, Business Sector and by the
families of those engaged in crashes”.? Undoubtedly, the increased number of road traffic
accidents and higher rates of morbidity and mortality due to road traffic crashes negatively affect
the socio-economic situation. Road traffic accidents lead to the destruction or deterioration of

assets, death of and injuries in economically active people of working age.

! Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions. Europe on the move. Sustainable Mobility for Europe: safe, connected,
and clean. Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:52018DC0293&from=GA

2 Moldovan Government Decision No. 1214 of 27.12.2010 approving the National Road Safety Strategy. In: Official
Gazette of the RM, 2011, No. 43-45.



Worldwide, more people die as a result of road traffic injuries than from HIV/AIDS or
tuberculosis. Road crashes are now the most common cause of death for children and young
people between 5 and 29 worldwide.® Twenty to fifty million people sustain non-fatal injuries
from a collision, and these injuries are an important cause of disability worldwide. Road traffic
injuries are among the three leading causes of death for people between 5 and 44 years of age.
Unless immediate and effective action is taken, road traffic injuries are predicted to become the
fifth leading cause of death in the world, resulting in an estimated 2.4 million deaths each year.*

In the Republic of Moldova, the number of road traffic accidents remains high over the last
years, namely: 2015 — 821 (of which 167 with deceased people; 315 — with injured people)®; 2016
— 833 (of which 193 with deceased people; 296 — with injured people)®; 2017 — 868 (of which 201
with deceased people; 299 — with injured people)’; 2018 — 824 (of which 181 with deceased
people; 258 — with injured people)®; 2019 — 920 (of which 204 with deceased people; 296 — with
injured people)®; 2020 — 747 (of which 179 with deceased people; 275 — with injured people)?®;
Q1 2021 — 173 (of which 35 with deceased people; 68 — with injured people).!

This situation in our country stems from several reasons, amongst which one should mention
the following: the mismatch between the road infrastructure and the number of operated means of
road transport; low qualification and culture level of many drivers. The underestimation of the
social threat generated by the breaches of traffic safety rules or vehicle operation rules leads to
increased morbidity and mortality caused by road traffic accidents. Such breaches are the
projection of traditions and stereotypes of indiscipline and impunity, having enhanced such
phenomena in the group and individual awareness.

Under such circumstances, the issue of increased road safety in the Republic of Moldova is

currently one of the most important. The life and health of many people depend on the

3 EU Road Safety Policy Framework 2021-2030 — Next steps towards “Vision Zero”. Available at:
https://ec.europa.eu/transport/road_safety/sites/roadsafety/files/move-2019-01178-01-00-en-tra-00f.pdf

4 Global Plan for the Decade of Action for Road Safety 2011-2020. Available at:
https://www.who.int/roadsafety/decade_of action/plan/plan_english.pdf

5> Operative information on crime status (without classification) on the Moldovan territory for December 2015.
Available at: https://mai.gov.md/ro/date-statistice

& Operative information on crime status (without classification) on the Moldovan territory for December 2016.
Available at: https://mai.gov.md/ro/date-statistice

" Operative information on crime status (without classification) on the Moldovan territory for December 2017.
Available at: https://mai.gov.md/ro/date-statistice

8 Operative information on crime status (without classification) on the Moldovan territory for December 2018.
Awvailable at: https://mai.gov.md/ro/date-statistice

® Operative information on crime status (without classification) on the Moldovan territory for December 2019.
Available at: https://mai.gov.md/ro/date-statistice

10 Operative information on crime status (without classification) on the Moldovan territory for December 2020.
Available at: https://mai.gov.md/ro/date-statistice

11 Operative information on crime status (without classification) on the Moldovan territory for March 2021. Available
at: https://mai.gov.md/ro/date-statistice
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identification of an appropriate solution to this end. Harming the essential attributes of an
individual due to the infringement of road traffic safety threatens inevitable the normal operation
of the society, having created a serious imbalance therein.

A Communication from the European Commission reads: “Safety is fundamental to any
transport system; it must always be the top priority. As mobility continues to grow and is radically
transformed by digitisation, decarbonisation and innovation, the opportunities to further improve
safety performance must be seized”.!? Nobody doubts the need to enhance road traffic safety,
including through legal means. The road traffic is a process subject to regulation. The legal
regulation, as a form influencing the social relations aimed at their ordering and harmonising,
plays one of the key roles in increasing the road traffic safety. To enhance the efficiency of road
traffic safety, the State shall adopt and implement state road safety programmes; develop and
enforce sustainable urban mobility plans; restore and upgrade the road network, etc.

An important role in preventing the violation of road traffic safety or vehicle operation rules
is played by the Criminal Law, as the threat to road traffic safety is brought by the individual who
operates the vehicle and violates the road traffic safety or vehicle operation rules rather than the
means of transport itself. The Criminal Law fulfils the general prevention function and interacts
with the insurance mechanisms belonging to the Administrative Law, having implemented the
purpose outlined in Article 2 (1) of the MCC: “Criminal Law shall protect people from crimes;
their rights and freedoms; property; the environment; constitutional order; the sovereignty,
independence, and territorial integrity of the Republic of Moldova; the peace and security of
humanity, as well as the rule of law in its entirety”. When the non-legal and non-criminal means
are neither efficient nor sufficient, the Criminal Law, namely Article 264 of the MCC, shall
protect the legal order against the violation of road traffic safety or vehicle operation rules by the
person operating the means of transport.

Quite recently, the aforementioned Article was subject to amendments operated by Law No.
207 of 28.07.2016 on Amendments and Addenda brought to certain Legal Acts®® and Law No. 138
of 19.07.2018 on Amendments brought to certain Legal Acts.}* Nonetheless, there are still many

gaps in place, which negatively affect the quality of Article 264 of the MCC. In our opinion, this

12 Communication from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions. Europe on the move. Sustainable Mobility for Europe: safe, connected,
and clean. Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:52018DC0293&from=GA

13 Law No. 207 of 28.07.2016 on Amendments and Addenda brought to certain Legal Acts. In: Official Gazette of the
RM, 2016, No. 369-378.

14 Law No. 138 of 19.07.2018 on Amendments brought to certain Legal Acts. In: Official Gazette of the RM, 2018,
No. 347-357.



Article lacks efficiency as it is inappropriately formulated, while the assumptions described in this
Article are presented in a distorted way.

Moreover, Decision No. 20 dated 08.07.1999 regarding the judicial practice on applying the
legislation while investigating the criminal cases related to the violation of road traffic safety or
vehicle operation rules®®, adopted by the Moldovan Supreme Court of Justice (SCJ) during its
Plenary Session (hereinafter referred to as Decision No. 20/1999 of SCJ Plenary) fails to provide
answers to all questions related to the qualification of deeds based on Article 264 of the MCC.
Even the Criminal Law Doctrine failed to develop a single concept to this end, or, at least, a
dominant concept on how to qualify the deeds on the basis of Article 264 of the MCC. It is
required to redefine the conceptual foundation of the Criminal Law study concerning the liability
for the offences covered by Article 264 of the MCC, as well as to systematize all theoretical
approaches with respect to defining the constituents of such offences.

In light of the above, the topicality and importance of the issue suggested for research
becomes obvious.

Describing the Situation in the Research Area and ldentifying the Research Issue.
Amongst the scientists who tackled the issue of criminal liability for violation of transport traffic
or operational safety rules by the person operating the means of transport one can mention: A.
Borodac, S. Brinza, V. Budeci, S. Cernomoret, L. Girla, N. Gordila, D.M. Hortopan, T. Popovici,
I. Slisarenco, V. Stati, I. Sevcenco, lu. Tabarcea, 1. Turcan (Republic of Moldova); Gh. Alecu, S.
Badiceanu, M. Buzea, G.M. Husti, T-C. Medeanu (Romania); S.V. Babanin, A.O. Danilevski,
V.0O. Gapcici (Ukraine); G.S. Aiupova, A.l. Korobeev, M.V. Muhortova, V.I. Neverov, N.I.
Pikurov (Russian Federation); A.l. Saharciuk, A.A. Siomin (Republic of Belarus), etc.

The Thesis relies on the works of these authors, which served as its theoretical foundation.
This work shall complement the studies developed previously in this area, having highlighted
some new trends and matters, which are specific for the current phase of societal development.

As a result of benchmarking the relevant current situation, the following research issue has
been formulated: develop the conceptual framework to identify the offence constituents related to
the breach of road traffic safety or vehicle operation rules by the person operating the means of
transport, which which will improve streamlining the process of interpreting and applying Article
264 of the MCC, having ensured, in theory, the prevention of and combating the offences covered
by this Article.

15 Decision No. 20 of 08.07.1999 regarding the judicial practice on applying the legislation while investigating the
criminal cases related to the violation of road traffic or vehicle operation safety rules adopted by the Moldovan
Supreme Court of Justice (SCJ) Plenary. Available at: http://jurisprudenta.csj.md/search_hot_expl.php?id=361

6



Work Goal and Objectives. The Thesis goal is to conduct a thorough research of criminal
liability for the offences referred to in Article 264 of the MCC, to consider and address the issues
regarding how this Article is interpreted and applied, and to identify the gaps affecting the quality
of Article 264 of the MCC, having formulated de lege ferenda proposals aimed to improve the
relevant regulatory framework.

In order to attain the aforementioned goal, some objectives have been formulated and
displayed below:

— to review the doctrinal opinions on the liability for the violation of road traffic safety or
vehicle operation rules by the driver;

— to consider from the Criminal Law standpoint the offence constituents referred to in
Article 264 of the MCC, as well as the aggravating circumstances covered by Paragraphs (2), (4)
and (6) of this Article;

— to use the non-criminal rules, defining the road traffic safety or vehicle operation rules, in
the process of interpreting Article 264 of the MCC,;

— to identify compatibility between Article 264 of the MCC and the reference non-criminal
rules;

— to benchmark the criminal regulations pertaining to the legislation of some foreign
countries, which define the liability for breaching the road traffic safety or vehicle operation rules
by the driver;

— to distinguish the offences referred to in Article 264 of the MCC from certain criminal or
contravention deeds;

— to disclose the issue occurring in the qualification practice of deeds pursuant to Article
264 of the MCC, followed by the formulation of solutions;

— to estimate the degree of clarity of terms and notions operated by the Legislature in
Article 264 of the MCC;

— to highlight the gaps/weaknesses made by the Legislature in the provisions of Article 264
of the MCC,;

— to detect the deficiencies characterising Decision No. 20/1999 of the SCJ Plenary?®;

— to formulate de lege ferenda proposals aimed to improve the relevant regulatory

framework.

16 Decision No. 20 of 08.07.1999 regarding the judicial practice on applying the legislation while investigating the
criminal cases related to the violation of road traffic or vehicle operation safety rules adopted by the Moldovan
Supreme Court of Justice (SCJ) Plenary. Available at: http://jurisprudenta.csj.md/search_hot_expl.php?id=361
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Research Methodology. To accomplish the aforementioned goals and objectives, it has
been resorted to the logical method, comparative method, historical method, etc. The investigation
carried out in this Thesis is based on the studies of doctrine, legislation and practices exercised by
the Moldovan and Romanian courts. Case-law of the Moldovan Constitutional Court and of the
Romanian Constitutional Court was taken into consideration.

Upon carrying out the investigation, the criminal and non-criminal regulatory framework of
the Republic of Moldova served as a core milestone. Where appropriate, a comparative analysis of
other countries legislation has been performed, involving the legislation of the Russian Federation,
Greece, Kingdom of Spain, Republic of Bulgaria, Republic of Croatia, Republic of Estonia,
Federal Republic of Germany, Republic of Finland, Republic of France, Republic of Italy,
Republic of Latvia, Republic of Lithuania, Republic of Poland, Republic of Portugal, Republic of
Slovenia, Romania, Ukraine, etc.

Scientific Novelty and Originality lies in the fact that a thorough research of offences
referred to in Article 264 of the MCC has been conducted from a legal and criminal standpoint. In
addition, the scientific novelty of research results consists in assessing some controversial
concepts covered by the doctrine; carrying out their analysis and formulating the Author’s
position. Stemming from this foundation were the conclusions and theoretical recommendations
aimed to continuously improve the legislation. The achieved research results prove the Author’s
contribution to the improved investigation of the most litigant issues dealt with by the Criminal
Law science and practice concerning the offences referred to in Article 264 of the MCC.

Work Theoretical Significance lies in the following: a) redefining the conceptual
foundation of the Criminal Law study concerning the liability for the offences referred to in
Article 264 of the MCC; b) systematizing the theoretical approaches on defining the constituents
of those offences; c) gathering wide theoretical and practical material to develop some topical and
complex guidelines for the investigation of the offences referred to in Article 264 of the MCC; d)
drawing some new perspectives covering the theoretical and methodological framework of the
criminal liability actual and legal basis for the offences specified under Article 264 of the MCC.

Work Applied Value can be described as follows: a) the scientific concepts presented by
this Work display a real interest both for the national science of Criminal Law and for the
Moldovan Legislature; b) the interpretation of notions used in Articles 132 and 264 of the MCC,
as well as the criteria for distinguishing the proposed related deeds have a great importance both
for using these Articles pursuant to the principle of lawfulness and for the subsequent
development of scientific concepts tackling the issue concerned; c) the outcomes of critical

assessment of imperfections, characterising Articles 132 and 264 of the MCC may be taken into
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account by the Legislature in the process of continuous improvement of Criminal Law; d) the
conclusions formulated and recommendations submitted by us are applicable in the practical
activity of law enforcement bodies, as well as in the training process within the secondary and
higher education institutions with legal profile, but also within the National Institute of Justice.

Core Research Results submitted for Defence can be summarized as follows: bringing
arguments that Article 264 (1) a) and b), (3) and (5) of the MCC covers the liability for separate
offences; setting the suprageneric legal subject-matter and the subgroup legal subject-matter for
the offences referred to in Article 264 of the MCC; setting the conditions under which Article 264
of the MCC shall apply when committing an offence while carrying out motorcar competitions,
trainings or races; identifying the assumptions when the offences referred to in Article 264 of the
MCC presuppose an attempt stage; setting the role and place of electric vehicles in the context of
the definition covered by Article 132 of the MCC; showing that the means of transport with
autonomous components and driverless vehicles are those mentioned within the meaning of
Article 132 of the MCC; setting psychical attitude towards the harmful event covered by Article
264 of the MCC; identifying the solutions that are needed for the hypothesis of mutual guilty
displayed in the offences referred to in Article 264 of the MCC; detecting there is a reason in place
leading to these offences; identifying the required solutions in the assumption of the unforeseeable
case and that of urgent necessity, attested in the context of offences referred to in Article 264 of
the MCC; determining the extent to which the level of inebriation is to be taken into account upon
the individualisation of punishment for the offences referred to in Article 264 (2), (4) and (6) of
the MCC; defining the possibility of the aggravating circumstance in place “commission of the
offence under the influence of alcohol” in Article 264 of the MCC, etc.

Implementation of Scientific Results. The accomplished scientific results find their
application in the training process of Law School students within the higher education institutions,
in the practical activity of law enforcement bodies, as well as of the Legislature. Likewise, the
implementation of scientific results is shown in the theoretical conclusions and practical
recommendations of scientific articles, as well as presenting these results at scientific conferences,
which contributed to the enrichment of the legal criminal doctrine.

Approving the Results. The results accomplished following the performed study were

presented and approved at many scientific fora, as follows:
> International Scientific Conference “Contemporary scientific challenges and trends” held

on 20 August 2018 (Warsaw, Poland);



> International Scientific Conference “Current scientific studies in the contemporary
world”, the XL-th Edition, held on 26-27 August 2018 (Pereiaslav-Hmelnitki, Ukraine);

> National Scientific Conference with international participation “Integration through
research and innovation” held on 8-9 November 2018 (Chisinau, Republic of Moldova);

> International Scientific Conference “Contemporary scientific challenges and trends” held
on 20 July 2019 (Warsaw, Poland);

> National Scientific Conference with international participation “Integration through
research and innovation” held on 7-8 November 2019 (Chisinau, Republic of Moldova);

> International Scientific Conference “Contemporary scientific challenges and trends” held
on 30 July 2020 (Warsaw, Poland);

> National Scientific Conference with international participation “Integration through
research and innovation” held on 10-11 November 2020 (Chisinau, Republic of Moldova);

> International Scientific Conference “Contribution of young researchers to the

development of public administration” held on 26 February 2021 (Chisinau, Republic of
Moldova);

> National Scientific Conference with international participation “Offence — Criminal

Liability — Punishment. Law and Criminology” held on 25-26 March 2021 (Chisinau, Republic of
Moldova);

> International Scientific Conference “Current scientific studies in the contemporary

world”, the LXXII-th Edition, held on 26-27 April 2021 (Pereiaslav, Ukraine).

Likewise, the Thesis outcomes have been published in two scientific journals with impact
factor: Studia Universitatis Moldaviae and National Institute of Justice Journal.

Thesis coverage: 22 scientific publications.

Thesis volume and structure: Introduction, five chapters, General conclusions and
recommendations, Bibliography comprising 560 titles, 318 pages of body text.

Key words: means of transport; road traffic safety; operation of means of transport;
violation of rules; imprudence; person operating the means of transport; state of

intoxication/drink-driving.
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THESIS CONTENT

The Thesis comprises five chapters. Each chapter ends up with a summary section
(conclusions) on the issue discussed and the results achieved.

Chapter 1 — Analysis of the situation on criminal liability for the violation of road traffic
safety or vehicle operation rules by the person operating the means of transport — we have
reviewed scientific materials on the Thesis topic published in the Republic of Moldova, as well as
in other countries.

A paper developed by a group of authors, namely A. Barbaneagra, V. Berliba, M. Bargau et
al.” in 2003. A. Borodac is the Author of the comment to Article 264 of the MCC.

The aforementioned Paper defined the content of the special legal subject-matter of offences
referred to in Article 264 of the MCC: “the social relations, which normal existence and flow are
conditioned by the protection of safety rules and of vehicle operation rules”.'® Further, A. Borodac
determined the structure and content of the offence objective dimension. By resorting to the
explanations displayed by Decision No. 20/1999 of the SCJ Plenary?®, the notions “the violation of
road traffic safety rules” and “the violation of vehicle operation rules” were defined, the means
and the place of offence commission were considered for the offences referred to in Article 264 of
the MCC. As for the subjective dimension of these offences, A. Borodac stated: “The subjective
dimension is characterised by imprudent guilt only. Therefore, offence preparation and attempt
shall be removed. If the operator of the means of transport deliberately caused damage to the life
and health of a person, the action shall be qualified as an offence against the life and health of a
person”.?’ The review carried out by A. Borodac ended with the review of offence features
covered by Article 264 of the MCC, as well of the notion “under the influence of alcohol/state of
intoxication”, which is used in Paragraphs (2), (4) and (6) of this Article.

The monograph developed by A.l. Korobeev was published in 2003.%

This author expressed the point of view, according to which “the notion “means of
transport” covers not only the trams, trolleybuses, tractors, other self-propelled vehicles
(combines, graders, scrapers, bulldozers), motorcycles or other mechanical means of transport

(scooters, snowmobiles), but also non-mechanical means of transport, including those with certain

17 Criminal Code of the Republic of Moldova. Comment / Edited by A. Barbaneagra. Chisinau: ARC, 2003. 836 p.

18 |bidem, p. 581.

19 Decision No. 20 of 08.07.1999 regarding the judicial practice on applying the legislation while investigating the
criminal cases related to the violation of road traffic or vehicle operation safety rules adopted by the Moldovan
Supreme Court of Justice Plenary. Available at: http://jurisprudenta.csj.md/search_hot_expl.php?id=361

20 Criminal Code of the Republic of Moldova. Comment / Edited by A. Barbaneagra. Chisinau: ARC, 2003, p. 583.
836 p.

2L Kopobeer A.W. Tpancnopmmuvie npecmynienus. Caukr-Iletep6ypr: IOpumueckuii nentp-Tlpece, 2003. 406 p.
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specificity, like mokiks, animal-powered transport, strollers for children, etc.”.?? This point of
view cannot be applied in the context of Criminal Law of the RM, because the notion “other types
of mechanical means of transport” is used in Article 132 of the MCC. The purpose of using this
notion is to limit the scope of the notion “means of transport” defined in this Article. Therefore, if
the means of transport used by the infringer is not mechanical, then Article 264 of the MCC shall
not apply. In this case Article 269 of the MCC may apply.

In a different vein, A.I. Korobeev claims: “The review of judicial practice shows that the
road traffic safety rules or vehicle operation rules are violated deliberately, while the infringer
shows imprudence towards the consequences of those violations (specified as excessive self-
confidence or negligence)”.?® The analysis of this doctrinal opinion helps us identify the features
of offences referred to in Article 264 of the MCC, which have a specific impact on the offender’s
guilt content. Hence, the harmful event covered by Article 264 of the MCC means the violation of
certain rules defined by regulatory norms outside the Criminal Law. The violation — either
deliberate or reckless — of such rules shapes also the content of the harmful event for the offences
referred to in Article 183, Article 212 (4), Article 215, Article 218 (4), Articles 223, 224, 226-230,
235, 261, 263, 265, 267, 269, 293, 296-298, 300, 301, 345, 373, 374, 376, Article 381 (3), Articles
382-384, etc. of the Criminal Code. With respect to all these offences, the attitude towards the
injurious consequences is driven by imprudence. Such offences are also covered by the Criminal
Law of the Russian Federation, Ukraine and the Republic of Belarus.

S. Brinza, X. Ulianovschi, V. Stati, I. Turcan and V. Grosu developed and published a paper
in 2005.2% Paragraph 3 “Violation of road traffic safety or vehicle operation rules by the person
operating the means of transport”, Section III “Offences directly related to the violation of road
traffic safety rules or of vehicle operation rules”, Chapter XIII “Offences in the area of transport”
of the aforementioned Paper is of interest for this study. I. Turcan is the Author of offence review
covered by Article 264 of the MCC.

This author acknowledged the complex feature of the special legal subject-matter of
offences referred to in Article 264 of the MCC: “The core legal subject-matter of this offence
refers to social relations on safe operation of the means of transport stated by law. Social relations
linked with the person’s life or health or with the integrity of assets appear as the secondary legal

subject-matter of this offence”.?

22 |bidem, pp. 200-201.

23 |bidem, p. 135.

24 Brinza S., Ulianovschi X., Stati V. et al. Criminal law. Special part. Vol. II. Chisinau: Cartier, 2005. 804 p.
5 |bidem, p. 512.
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While considering those two regulatory ways for the harmful event referred to in Article 264
of the MCC, 1. Turcan claims: “The road traffic safety rules are defined with the aim to safeguard
the operation of the means of transport in motion, i.e. from the very moment it starts moving and
until its full stop. Speeding, violation of overtaking rules relative to other means of transport,
crossing at the red colour of traffic light, etc. are deemed as breaches of traffic safety rules. The
vehicle operation rules comprise a series of measures, which ensure the appropriate technical
condition of the means of transport, as well as observance of the rules set for its operation (for
instance, carriage of people by a means of transport not intended for this action)”.?

Gh. Alecu published a scientific article in 2008.%’

Gh. Alecu recognises the likelihood of situations when the offender may not realise he/she is
drunk: “Out of the rich casuistry one could mention accidental intoxications with alcohol, as there
might be certain industrial areas; taking, for therapeutic purpose, medicinal volatile substances
(camphor, some sugars with alcoholic function, neuroleptics, etc.), as well as the case of a
participant in fire extinguishing who, being accused of alcoholic intoxication, visited a forensic
doctor who found physiological signs assimilated to alcoholic intoxication following the clinical
investigations, but who detected no alcohol in blood and a 28% concentration of COHb following
the analysis of the collected biological samples”.?® This opinion helps us draw the conclusion in
Sub-chapter 5.1 of this Thesis, according to which an attempt to commit an offence is possible in
the hypotheses referred to in Article 264 (2), (4) or (6) of the MCC. We may talk about an attempt
to commit an offence in these hypotheses when the offender has got an erroneous representation
on his/her intoxication status.

Likewise, another point of view expressed by Gh. Alecu is of interest, namely: “Using the
breath to determine the alcohol level as evidence is cumbersome due to several matters. The
outcomes derived through this method may not be conclusive, as the proportion of cellular air in
the breath is variable depending on the breath depth (2/3 on the average) or on the individual
physiological factors of the tested person, while changes in ventilation or temperature also hinder
an accurate appraisal [...]. Specialty studies showed that although the -electrochemical
determination of alcohol concentration in the breath is a useful method to assess the level of
alcohol intoxication, the outcomes may take an insecure value within the interval 0.99-1.40%o

[...].2° This point of view facilitates the setting, in Sub-chapter 5.2 of this Thesis, of the fact that

26 |hidem, p. 513.

27 Alecu Gh. Matters of judicial practice regarding the intentional homicide crime in case of road traffic crashes. In:
National Law Journal, 2008, No. 4, p. 68-70.

28 |bidem.

29 |bidem.
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the level of drunkenness should be determined via medical examination of the inebriate condition
and its nature. By doing the breath alcohol testing it is possible to determine the alcohol
concentration in the breath, but not the level of drunkenness. Any alcohol intoxication condition
involves the concentration of alcohol in the breath, but not any concentration of alcohol in the
breath involves the level of drunkenness.

Another publication on the Thesis topic is the one developed in 2009 by A. Barbaneagra,
Gh. Alecu, V. Berliba et al.** V. Budeci is the Author of the comment to Article 264 of the MCC.

This author describes the special legal subject-matter of offences referred to in Article 264
of the MCC as follows: “social relations, which existence is conditioned by the road traffic safety
and by the operation of means of transport, as part of public safety and order”.3! This opinion
stems from the Russian Criminal Law rather than the Moldovan Criminal Law. Thus, the Russian
Criminal Code, Chapter 27 “Offences against road traffic safety and operation of means of
transport” is included in Title IX “Offences against public safety and order” from the Special Part.
In the Moldovan Criminal Code, the fundamental social value defended against the offences
covered by Chapter XII of the Special Part is of similar level as the fundamental social value
defended against the offences covered by Chapter XIII “Offences against public safety and order”
from the Special Part. One may not claim that these social values find themselves in a
“part/whole” relationship.

It is of particular interest to distinguish between the material subject-matter of offences
referred to in Article 264 of the MCC and the means for their commission, a fact carried out by V.
Budeci: “The means of transport is not the offence material subject-matter, because the driver’s
actions/inactions are not targeting directly a vehicle, exposing it to danger or damaging it. The
offender’s action/inaction is targeting the traffic safety (social value, non-material subject-matter)
he/she endangers. The vehicle is the means, tool used to jeopardize the aforementioned social
value, and, therefore, to commit the offence”.*?

In 2010 a monograph was published where V. Stati analysed, inter alia, the offences referred
to in Article 264 of the MCC.*

Having considered the causality link for the offences referred to in Article 264 of the MCC,

V. Stati claims that the constituent sign is present if “the violation of road traffic safety or vehicle

%0 Barbaneagra A., Alecu Gh., Berliba V. et al. Criminal Code of the Republic of Moldova. Comment (Annotated with
ECHR and national courts case-laws). Chisinau: Sarmis, 2009. 860 p.

31 Ibidem, p. 586.

32 |bidem, p. 586.

33 Stati V. Offences where the means of transport appeared as a material subject-matter or as means to commit the
offence. Chisinau: CEP USM, 2010. 352 p.
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operation rules preceded the occurrence of harmful consequences; the violation in question has
been the necessary cause to produce harmful consequences; the violation of road traffic safety or
vehicle operation rules triggered a real threat leading to the occurrence of harmful consequences;
the violation in question has seized the possibility to produce harmful consequences, making it
happen”.3

Deserves attention the opinion of V. Stati concerning another constituent sign of the
objective dimension of offences referred to in Article 264 of the MCC: “If the scene of incident is
neither open to vehicle traffic and pedestrian movement nor has it been managed by an
empowered body as public road or as adjacent territory thereof, one may not talk about an offence
of road traffic safety or vehicle operation rules, the latter being covered by the Road Traffic
Regulation (RTR). Therefore, Article 264 of the MCC shall not apply. Instead, Article 149 or
Article 157 of the MCC shall apply, as appropriate”.®® Such interpretation is based on the
provisions of RTR Paragraph 1: “The Road Traffic Regulation [...] covers the rules that determine
the vehicle traffic and pedestrian movement on the public roads of the Republic of Moldova, as
well as on the adjacent territories thereof. [...]”.3

I. Slisarenco defended his PhD Thesis in 2019.%

This author stated that for the offences referred to in Article 264 of the MCC, the person’s
life and health shall be protected alongside with other social values.® In order to be accurate, the
qualification of the deed referred to in Article 264 of the MCC must take into account both the
social values and social relations, which represent the harmful event, and the social values and
social relations representing the harmful consequences. Damaging the person’s life or health is
what confers an offence feature to the violation of road traffic safety or vehicle operation rules.

Likewise, we support the opinion of I. Slisarenco, according to which “if following the same
violation of road traffic safety rules, it would cause, due to imprudence, health injuries of different
severity to two or more people, or medium or serious health injury to one/more people and the
death of another person(s), the legal classification of harmful deeds shall be done based on
multiple offences”.3® On this occasion we shall mention that it is not possible that the same
offence has occurred firstly due to imprudence, causing medium-level injury to limb or health, and

then causing, also due to imprudence, either serious injury to limb or health or the victim’s death.

34 Ibidem, p. 136.

% Ibidem, pp. 136-137.

36 Moldovan Government Decision No. 357 of 13.05.2009 approving the Road Traffic Regulation. In: Official Gazette
of the RM, 2009, No. 92-93.

37 Slisarenco 1. Legal nature of deeds leading to health impairment and death committed from imprudence due to the
violation of road traffic safety rules / A Thesis for the Award of PhD Degree in Law. Chisinau, 2019. 221 p.

38 |bidem, p. 59.

39 Ibidem, p. 139.
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We shall conclude the analysis of scientific materials on criminal liability for the violation of
road traffic safety or vehicle operation rules by the person operating the means of transport,
published abroad, with the review of the scientific article published in 2019, its Author being G.M.
Husti.*°

Having considered the imputability issue of road traffic accidents involving driverless
vehicles, the Author claims that: “A system of strict liability where the guilt is presumed is
preferable because it is closer to our system based on subjective liability and avoids the unfairness
generated by the purely objective liability, where the mens rea component is absolutely
indifferent. [...] The proposed solution is that only the individual responsible for the component
leading to the accident in question shall be criminally liable. If the offence is a consequence of a
programming error, the liability would belong to the person who had the obligation to supervise,
coordinate and manage the team responsible for programming the driverless vehicle within the
legal entity. If there were several IT teams involved, the liability would belong to the individual
who should have supervised the merger of work done by two teams. Certainly, the proposed
solution in this case targets only the limitation of liability of a large number of people, not the
limitation of holding liable a single person”.*! Being guided by these ideas, in Sub-chapter 3.4 of
this Thesis, we may draw the conclusion that in order for the harmful consequences to occur due
to malfunctioning of the driverless vehicle, the following people shall be criminally liable: 1) the
individual who created the system of artificial intelligence that managed such a vehicle; 2) the
individual who ensures safe operation of this system of artificial intelligence; 3) the individual
who ensures the operation of a driverless vehicle. Article 264 of the MCC may apply only to the
individual who belongs to the latter category. The people pertaining to the first two categories
shall be held liable pursuant to Articles 149, 157 or 261 of the MCC.

Finally, we have drawn the conclusions referring to the liability for the offences covered by
Article 264 of the MCC, using the opinions expressed in the scientific materials subject to review.
The research issue has been defined as a result of benchmarking the current situation in this area.
The strands aimed at addressing the research issue have been defined as well. And last but not
least, the Thesis goals and objectives have been set.

Chapter 2 — Subject-matter of offences related to the violation of road traffic safety or

vehicle operation rules by the person operating the means of transport — first of all, the

40 Husti G.M. Guilt and other constituents concerning the criminal liability in case of operating driverless vehicle. In:
Criminal Law Notebooks, 2019, No. 3, pp. 73-96.
41 Ibidem.
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suprageneric legal subject-matter and the subgroup legal subject-matter for the offences referred to
in Article 264 of the MCC have been defined.

Safety in rail, waterborne, air and road transport, seen as fundamental social values protected
against the offences covered by Chapter XII in the Special Part of the Moldovan Criminal Code, is
that integral part of the national security, which presupposes the protection of interests shown by
an individual, society and state in the area of transport, against the offences referred to in Articles
264-276 of the MCC. Stemming from the social relations regarding the safety in rail, waterborne,
air and road transport (as generic legal subject-matter of offences covered by Chapter XII in the
Special Part of the Moldovan Criminal Code) there are two sub-group legal subject-matters,
namely: a) the social relations on safety in rail, waterborne, air and road transport, involving the
observance of certain rules applied in the area of transport (Articles 262-267 and 269 of the
MCC); b) the social relations on safety in rail, waterborne, air and road transport, not involving the
observance of certain rules applied in the area of transport (Articles 268, 270-272, 275 and 276 of
the MCC).

The special legal subject-matter of offences referred to in Article 264 of the MCC includes
two components: the principal legal subject-matter and the secondary legal subject-matter. Those
two components of the social value protected, in principle, against the offences referred to in
Article 264 of the MCC, are: 1) road traffic safety; 2) safe operation of means of transport. The
road traffic safety and safe operation of means of transport are interdependent and mutually
reinforcing components, shaping a binary social value protected against the offences referred to in
Article 264 of the MCC. There are two social value components protected secondarily against the
offences referred to in Article 264 of the MCC, namely: a) person’s health; b) person’s life.

The human body, not the human, is the material subject-matter of offences referred to in
Article 264 of the MCC. The victim of these offences is the natural person exposed to immediate
danger to limb or health (Paragraph (1) and (2)); serious injury to limb or health (letter a)
Paragraph (3) and Paragraph (4)); death (letter b) Paragraph (3), Paragraphs (4)-(6)).

Chapter 3 — Objective dimension of offences stemming from the violation of road traffic
safety or vehicle operation rules by the person operating the means of transport — first of all, the
objective dimension structure of offences referred to in Article 264 of the MCC has been defined
as follows: 1) the harmful event expressed in the action/inaction leading to the violation of road
traffic safety or vehicle operation rules; 2) the harmful consequences including, as appropriate: a)
medium-level injury to limb or health; b) serious injury to limb or health; c) death of one person;
d) death of two or more people; 3) causal link between a harmful event and harmful consequences;

4) the means of committing the offence, namely the means of transport; 5) the place where the
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offence has been committed, namely the place where regulatory acts apply (containing road traffic
safety rules or vehicle operation rules, infringed by the subject of offences covered by Article 264
of the MCC), falling within the scope of this Article.

The reference feature of Article 264 of the MCC enables it to “borrow” the text of norms
setting the road traffic safety or vehicle operation rules. Nonetheless, the norms themselves, which
define such rules, are not included in Article 264 of the MCC. The content of the harmful event,
referred to in Article 264 of the MCC, can be made up only out of those infringements of road
traffic safety or vehicle operation rules, which may potentially cause: medium-level injury to limb
or health; serious injury to limb or health; death of one or more people.

Regarding the harmful consequences of offences referred to in Article 264 of the MCC, we
have found that the participant in illegal races might deliberately follow actions leading to
injurious consequences. Having generalised, if following the commission of the offence referred
to in Article 2642 (1) of the MCC, it leads to the death or causes medium/serious injury to limb or
health, the participant in illegal races shall be held liable also pursuant to Articles 149 or 157 of
the MCC (if he/she showed imprudence towards such consequences) or Articles 145, 151 or 152
of the MCC (if the participant in illegal races showed intention towards death or medium/serious
injury to limb or health).

As regards the causality link of offences referred to in Article 264 of the MCC, we have
found that such link shall be considered as identified when the violation of road traffic safety or
vehicle operation rules preceded the occurrence of harmful consequences covered by Article 264
of the MCC, being the necessary cause generating such consequences.

As for the means of offence commission referred to in Article 264 of the MCC, we
substantiated that in Article 132 of the MCC, the notion “self-propelled vehicles” does not have
the meaning of self-propelled means of transport. Otherwise, the notion “self-propelled vehicles”
would duplicate the notion “mechanical means of transport”, used in the same Article. In Article
132 of the MCC, the notion “self-propelled vehicles” has the meaning of mechanical means of
transport assimilated to tractors intended to carry out some construction, agricultural, forestry
works or other activities. The driverless vehicles, as well as those with autonomous components
(not controlled by the driver) shall fall within the scope of the notion defined by Article 132 of the
MCC. These means of transport are fitted with their own propulsion, which is controlled in full or
in part by artificial intelligence.

Regarding the place of commission of offences referred to in Article 264 of the MCC, we

proved that it should meet three conditions: a) to fall within the scope of regulatory acts Article
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264 of the MCC refers to; b) these regulatory acts cover road traffic safety or vehicle operation
rules; c) these rules have been infringed by the subject.

Chapter 4 — Subjective components of offences related to the violation of road traffic safety
or vehicle operation rules by the person operating the means of transport — the subjective
dimension and the subject of offences referred to in Article 264 of the MCC have been considered.

As regards the subjective dimension of these offences, we proved that, essentially, the
offences referred to in Article 264 of the MCC shall be considered to be offences committed due
to imprudence. Article 19 of the MCC does not describe the guilt content for the offences covered
by Article 264 of the MCC. Distinguishing between excessive self-confidence and indirect
intention is important while separating the offences mentioned by Article 264 of the MCC from
some adjacent offences. Distinguishing between negligence and excessive self-confidence is
important for the individualisation of punishment/penalty for the offences covered by Article 264
of the MCC. The absence or presence of obligation and possibility to foresee the occurrence of
harmful consequences represents the specific difference allowing to distinguish negligence
(Article 18 of the MCC) from the deed committed without guilt (Article 20 of the MCC). Under
the circumstances of the Moldovan Criminal Law, sharing a common guilt would not be justified
even when the offender and the victim would be held liable pursuant to the same provision of
Article 264 of the MCC. Even less, if the offender and the victim are guilty for the offences
covered by different provisions of this Article or by different articles (for instance, Articles 264
and 269 of the MCC), or by different Codes, it is not possible to share it. The principle of personal
criminal liability invalidates the concept of shared guilt; each offender shall be held liable
individually, not jointly with somebody else. When a road traffic accident takes place, the
offender’s guilt does not automatically mean that the victim is not guilty, just like if the victim is
guilty it does not automatically mean that the offender is not guilty. It could be the case that both
the offender and the victim are guilty or only one of them. In case of offences referred to in Article
264 of the MCC, the reason and purpose shall refer to the harmful event, not to the offence as a
whole. Article 264 of the MCC shall apply only when the harmful consequences covered by this
Article occur following the violation, due to hooliganism, of traffic rules, while such infringement
is expressed in the violation of traffic rules by people operating the means of transport through
aggressive behaviour or unauthorised group movement on public roads.

Regarding the subject of offences referred to in Article 264 of the MCC, we have found that
when holding a Driver’s Licence, the subject of offences referred to in Article 264 of the MCC
shall be at least 16 years old. If the trainer initiated the violation, by the trainee, of road traffic

safety or vehicle operation rules or, although the trainer did not initiate such violation, he/she
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failed to undertake all the measures necessary to prevent the violation, by the trainee, of road
traffic safety or vehicle operation rules, although he/she should have done that and was able to do
it, then the trainer shall be held liable pursuant to Article 264 of the MCC. If the trainer undertook
timely measures to prevent or stop the violation, by the trainee, of these rules, but, due to
circumstances beyond his/her will, failed to avoid the road crash, then the trainee shall be held
liable pursuant to Article 264 of the MCC. In this case the trainer shall not be held criminally
liable pursuant to this Article. If the consequences covered by Article 264 of the MCC have causal
links with the violation, by a military man, of driving rules or of vehicle operation rules, the
vehicle belonging to the National Army or to the General Inspectorate of Carabineers, then Article
382 of the MCC shall apply.

Finally, in Chapter 5 — Alcohol intoxication level of the subject of offences related to the
violation of road traffic safety or vehicle operation rules by the person operating the means of
transport — we found that out of the definition of the notion “state of intoxication” covered by
Article 1342 (1) of the MCC, one may infer the presence of the following three features: a) formal
feature (consumption of alcohol, narcotic drugs and/or other substances with similar effects); b)
material feature (bodily psycho-functional disorder); c) causal feature (the presence of a causal
link between the consumption of alcohol, narcotic drugs and/or other substances with similar
effects and bodily psycho-functional disorder).

The state of intoxication along with its nature shall be identified via medical examination.
The breath alcohol tester shall measure the concentration of alcohol in the breath, not the level of
drunkenness. Any alcohol intoxication condition involves the concentration of alcohol in the
breath, but not any concentration of alcohol in the breath involves the level of drunkenness.
Identifying the offender’s state of intoxication, confirmed after the occurrence of a road traffic
crash, does not necessarily presuppose that he/she violated the road traffic safety or vehicle
operation rules, being under the influence of alcohol. The liability pursuant to Article 264 (2), (4)
or (6) of the MCC shall apply only when the level of drunkenness was a prerequisite of the
violation of road traffic safety or vehicle operation rules by the person operating the means of
transport. If the violation of these rules is the prerequisite, and the level of drunkenness is the
effect, there would be no ground for Article 264 (2), (4) or (6) of the MCC to apply. The
provisions of Article 264 (2), (4) and (6) of the MCC shall apply regardless of the level of alcohol
concentration in blood and the level of alcohol vapour concentration in the breath. When both
levels are infirm, Article 14 (2) of the MCC should not operate. The grounds based on which one
could specify the state of intoxication as an aggravating condition of offences referred to in Article

264 of the MCC are missing. Just like other offences, in the assumption of offences referred to in
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Article 264 of the MCC, the level of drunkenness shall be considered individually, on a case by
case basis, to define whether it could be used as an aggravating condition, a mitigating condition
or a neutral condition, which does not influence the punishment/penalty/charge.

GENERAL CONCLUSIONS AND RECOMMENDATIONS

As a result of carrying out the Study and devising a summary, we have drawn the following
general conclusions:

1) safety in rail, waterborne, air and road transport, seen as fundamental social value
protected against the offences covered by Chapter XII in the Special Part of the Moldovan
Criminal Code, is that integral part of national security, which presupposes the protection of
interest an individual, society and state may have in the area of transport, against the offences
referred to in Articles 264-276 of the MCC,;

2) road traffic safety, seen as fundamental social value protected against the offences
referred to in Article 264 of the MCC, is expressed in the situation conditioned by the operation of
means of transport, ensuring the protection of people against of road traffic accidents, which
presuppose the violation of road traffic safety or vehicle operation rules, leading to serious injury
or death of one or several people;

3) safe operation of means of transport, seen as part of the fundamental social value
protected against the offences referred to in Article 264 of the MCC, is expressed in the situation
conditioned by the observance, by the person operating the means of transport, of technical
requirements set for their use, which shall ensure protection to people against road traffic
accidents, which presuppose the violation of road traffic safety or vehicle operation rules, leading
to serious injury or death of one or several people;

4) in case of occurrence, under the same circumstances, of harmful consequences covered by
different paragraphs and/or indents/letters of Article 264 of the MCC, referring to different
victims, the legal classification of harmful deeds shall be done based on multiple offences;

5) driverless vehicles, as well as those with autonomous components (not controlled by the
driver) shall fall within the scope of the notion defined by Article 132 of the MCC. These means
of transport are fitted with their own propulsion, which is controlled in full or in part by artificial
intelligence;

6) the commission by the same person(s), at the same time, of deeds referred to in Articles
228, 235-242 or 243! of the MCC, and of deeds referred to in Article 149 or 157 of the MCC,

shall have the effect of summing up the social danger/threat of these deeds/events and their
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“merger” into a qualitatively new product, namely in the offences referred to in Article 264 of the
MCC;

7) essentially, the offences, referred to in Article 264 of the MCC shall be considered as
offences committed due to imprudence;

8) when a road traffic accident takes place, the offender’s guilt does not automatically mean
that the victim is not guilty, just like if the victim is guilty, it does not automatically mean that the
offender is not guilty. It could be the case that both the offender and the victim are guilty or only
one of them;

9) in case of offences referred to in Article 264 of the MCC, the reason and purpose shall
refer to the harmful event, not to the offence as a whole;

10) essential for ascertaining the state of intoxication within the meaning of Article 1342 (1)
of the MCC is not the presence of alcohol, narcotic drugs and/or other substances with similar
effects, but bodily psycho-functional disorder. The latter may be ascertained only when the state
of intoxication has been determined pursuant to the relevant regulations and pursuant to the
medical criteria applied in drug and alcohol evaluation area;

11) Article 264 (2), (4) or (6) of the MCC, by “state of intoxication” it is meant either the
advanced level of drunkenness or the minimum level of drunkenness, the level of drunkenness
induced by the narcotic drugs and/or by other substances with similar effects;

12) in the hypotheses referred to in Article 264 (2), (4) or (6) of the MCC, an attempt to
commit an offence is possible. One can talk about such an attempt in these hypotheses when the

offender has got an erroneous understanding of his/her level of drunkenness.

Based on the statements mentioned above, we plead for the implementation of the following
recommendations:

1) substitute, in the provisions of Article 62 (1) b*), (6) and Article 65 of the MCC, the
word combination “means of transport” by the word combination “means of transport (including
motor vehicles)”;

2) amend Avrticle 132 of the MCC as follows:

“Article 132. Motor vehicle

Motor vehicle shall be defined just as it has been defined by the Law of Road Traffic Safety
No. 131-XVI of 07 June 2007,

3) supplement the Criminal Code with Article 134%° having the following content:

“Article 134?°. Unauthorised races, competitions or trainings conducted on public roads
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By unauthorised races, competitions or trainings conducted on public roads within the
meaning of Article 2642, it shall be meant the operation of motor vehicles on public roads (save
the ones authorised by the administration of the corresponding road and endorsed by Police),
which involves or not an award, which implies the presence of an organiser or not, which is based
on a preliminary or spontaneous agreement of participants, and which is expressed, as
appropriate, in: a) a race between two or more motor vehicles (regardless if it is a speed or other
type of race or whether the race takes place on a predefined or unknown route); b) a test to see
how quickly a motor vehicle may cover the distance between two points; c) a competition between
two or more motor vehicles, which presupposes or includes sustained sliding of wheels; d) a speed
or performance test of a motor vehicle or of its driver’s abilities”;

4) substitute, in Articles 192!, 264, 264!, 264%, 265 and 266 of the MCC, the word
combination “means of transport” or its derivates with “motor vehicle” or its derivates;

5) amend Avrticle 264 of the MCC as follows:

“Article 264. Violation of road traffic safety rules or of operation of motor vehicles by the
individual operating the motor vehicle, which caused medium-level injury to limb or health

(1) Violation of road traffic safety rules or of operation of motor vehicles by the individual
operating the motor vehicle, which caused, due to imprudence, medium-level injury to limb or
health,

shall be punished by a fine of up to 650 conventional units or by community service for 180
to 240 hours, or by imprisonment for up to three years with (or without) the deprivation of the
right to operate motor vehicles for up to two years.

(2) The same deed affecting two or more people,

shall be punished by a fine in the amount from 800 to 1200 conventional units, or by
community service for 200 — 220 hours or by imprisonment for up to four years with (or without)
the deprivation of the right to operate motor vehicles for up to four years”,

6) supplement the Criminal Code with Articles 2643 and 264* having the following content:

“Article 264°. Violation of road traffic safety or of motor vehicle operation rules by the
individual operating the motor vehicle, which caused serious injury to limb or health

(1) Violation of road traffic safety or of motor vehicle operation rules by the individual
operating the motor vehicle, which caused serious injury to limb or health,

shall be punished by imprisonment for two to five years having repealed the right to operate
motor vehicles.

(2) The same deed affecting two or more people,
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shall be punished by imprisonment for three la six years having repealed the right to operate
motor vehicles”;

“Article 264*. Violation of road traffic safety or of motor vehicle operation rules by the
individual operating the motor vehicle, which caused a person’s death

(1) Violation of road traffic safety or of motor vehicle operation rules by the individual
operating the motor vehicle, which caused, due to imprudence, a person’s death,

shall be punished by imprisonment for four la seven years having repealed the right to
operate motor vehicles.

(2) The same deed that caused the death of two or more people,

shall be punished by imprisonment for six la ten years having repealed the right to operate
motor vehicles”;

7) substitute, in the definitions of motor vehicle notion provided by Article 2 of Law No.
131/2007 and Paragraph 7 of the RTR, the word “self-propelled” by the word combination ‘fitted
with thermal engine, electrical engine, a hybrid application or a combination thereof or with any
other types of engines”’;

8) remove the sentence “Trolleybus is considered to be a motor vehicle” from Paragraph 7
of the RTR,;

9) remove “The courts shall be explained that, by “means of transport” one may understand
all types of cars, tractors and other types of self-propelled vehicles, trams and trolleybuses, as well
as motorcycles, and other mechanical means of transport. By “other self-propelled vehicles” one
may understand the transport put in motion occasionally on public roads, which is intended for
construction, agricultural, forestry works or other activities (cranes, excavators, combines for
harvesting, etc.). By “other mechanical means of transport” one should understand any mechanism
put in motion, by an engine, with the work volume not less than 50 cm?® and, being subject of road
traffic safety rules and operation of means of transport” from Decision No. 20/1999 of the SCJ
Plenary, Paragraph 1, subparagraph 2;

10) substitute, in the text of Decision No. 20/1999 of the SCJ Plenary the word combination

“means of transport” or the derivates thereof by the term “motor vehicle” or its derivates.

The advantages of these recommendations are highlighted in the following areas:

a) legislative area. The following would be ensured: fair protection of each and every victim
in case of occurrence, in the same circumstances, of harmful consequences covered by different
paragraphs and/or different indents/letters of Article 264 of the MCC, relating to different victims;

considering individually, on a case by case basis, the state of intoxication in the assumption of
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offences referred to in Article 264 of the MCC, defining whether it could be used as an
aggravating condition, a mitigating condition or a neutral condition, which does not influence the
punishment/penalty/charge; matching criminal rules, which define the liability for the violation of
road traffic safety or vehicle operation rules by the person operating the means of transport, with
non-criminal reference rules; approximation of the national regulatory framework on road traffic
safety rules with the EU relevant legislation; adjusting the national regulatory framework on road
traffic safety rules to the technical and scientific progress;

b) case-law area. The following would be ensured: aligning the practice of applying criminal
rules, which define the liability for the violation of road traffic safety or vehicle operation rules by
the person operating the means of transport; applying these rules pursuant to the principle of
lawfulness;

c) economic area. The impact on the national economy would be felt via lower costs related
to case re-trial following the re-qualification of deeds covered by Article 264 of the MCC to other

rules, or vice-versa.

Future Research Plan includes the following milestones:

1) legal and historical review of offences referred to in Article 264 of the MCC,;

2) assessment of efficiency of punishment/penalty charged for the commission of offences
referred to in Article 264 of the MCC;

3) forensic analysis of offences referred to in Article 264 of the MCC.
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ADNOTARE

Postovanu Nicolae, ,,Rispunderea penala pentru incilcarea regulilor de securitate a
circulatiei sau de exploatare a mijloacelor de transport de catre persoana care conduce
mijlocul de transport”. Teza de doctorat in drept. Scoala Doctorala de Stiinte Juridice a

Universitatii de Stat din Moldova. Chisinau, 2021

Structura tezei: introducere, cinci capitole, concluzii generale si recomandari, bibliografie
din 560 titluri, 318 pagini de text de baza. Rezultatele obtinute sunt publicate in 22 lucrari
stiintifice.

Cuvintele-cheie: mijloc de transport; securitatea circulatiei; exploatarea mijloacelor de
transport; incédlcarea regulilor; imprudenta; persoana care conduce mijlocul de transport; stare de
ebrietate.

Domeniul de studiu. Lucrarea face parte din domeniul dreptului penal, partea speciala.

Scopul si obiectivele tezei. Scopul tezei se exprima in efectuarea unei cercetari temeinice a
raspunderii penale pentru infractiunile prevazute la art. 264 CP RM, in examinarea si solutionarea
problemelor ce caracterizeaza interpretarea si aplicarea acestui articol, precum si in identificarea
carentelor ce afecteaza calitatea art. 264 CP RM, cu formularea de propuneri de lege ferenda
menite si contribuie la perfectionarea cadrului reglementar in materie. In vederea atingerii
scopului propus, au fost formulate urmatoarele obiective: examinarea din perspectiva dreptului
penal a elementelor constitutive ale infractiunilor prevazute la art. 264 CP RM, precum si a
circumstantei agravante prevazute la alin. (2), (4) si (6) ale acestui articol; utilizarea normelor
extrapenale, care stabilesc regulile de securitate a circulatiei sau de exploatare a mijloacelor de
transport, in procesul de interpretare a art. 264 CP RM; determinarea gradului de compatibilitate
dintre art. 264 CP RM si normele extrapenale de referintd; analiza comparativa a reglementarilor
penale din legislatiile unor state striine, care stabilesc raspunderea pentru incalcarea regulilor de
securitate a circulatiei sau de exploatare a mijloacelor de transport de catre persoana care conduce
mijlocul de transport etc.

Noutatea si originalitatea stiintifica a tezei consta in faptul ca a fost realizatd o cercetare
temeinica, sub aspect juridico-penal, a infractiunilor previzute la art. 264 CP RM. In plus,
noutatea stiintificd a rezultatelor cercetdrii constd In punctarea unor conceptii controversate
intalnite in doctrind, in analiza acestora si in expunerea propriei pozitii. Pe acest suport au fost
formulate concluzii si recomanddri teoretice in vederea Imbunatatirii continue a legislatiei.
Rezultatele stiintifice obtinute demonstreaza aportul autorului la ridicarea gradului de investigatie
a celor mai litigante probleme ale stiintei si practicii dreptului penal vizand infractiunile prevazute
la art. 264 CP RM.

Semnificatia teoretica a tezei constd In: a) redefinirea bazelor conceptuale ale studiului de
drept penal privind raspunderea pentru infractiunile prevazute la art. 264 CP RM; b)
sistematizarea abordarilor teoretice referitoare la stabilirea elementelor constitutive ale acestor
infractiuni; ¢) acumularea unui vast material teoretic si practic pentru dezvoltarea unor directii
actuale si complexe ale investigarii infractiunilor prevazute la art. 264 CP RM etc.

Valoarea aplicativd a tezei poate fi rezumatd la urmatoarele: a) conceptiile stiingifice
expuse 1n cadrul lucrdrii prezintd un real interes atit pentru stiinta nationald a dreptului penal, cat
si pentru legiuitorul moldovean; b) interpretarea notiunilor ce apar in art. 132 si 264 CP RM,
precum si criteriile propuse de delimitare a faptelor adiacente, au o mare importan{d atat pentru
aplicarea acestor articole in corespundere cu principiul legalitatii, cat si pentru dezvoltarea
ulterioard a conceptiilor stiintifice asupra problemei vizate; c) rezultatele evaluarii critice a
imperfectiunilor, ce caracterizeaza art. 132 si 264 CP RM, pot fi luate In considerare de catre
legiuitor 1n procesul de perfectionare continua a legii penale etc.
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AHHOTALMS

HocroBany Hukosae, «YroJI0BHasi 0OTBETCTBEHHOCTD 32 HApPYIICHHE MPAaBUJI 0€30IACHOCTH
ABUKEHHS WM JKCILIyaTallid TPAHCHOPTHBIX CPEACTB JIMLOM, YIIPABJISIOLIUM TPAHCIOPTHBIM
cpeacTBoM». Jluccepranust Ha COMCKaHUE HAYYHOM CTelleHH JOKTOpa npasa. JlokropanbHas
1IKoJIa opuanvYeckux Hayk ['ocynapcreennoro ynusepcurera Moanosel. Kumunay, 2021

CTpyKTypa AuccepTauMu: BBeICHUE, MATh TJIaB, BEIBOJBI U peKOMeHAanu, ondanorpadus u3
560 HazBanwmii, 318 cTpaHuUI] COCTABIAIOT OCHOBHYIO 4acTh JuccepTaluu. JlOCTUTHYTbIE pe3yJIbTaThl
onyOJIMKOBaHbI B 22 Hay4YHBIX paboT.

KiroueBble ci10Ba: TpPaHCIOPTHOE CpEJCTBO; O€30MAaCHOCTh JIBMIKEHUS; OSKCIUTyaTalus
TPAHCIIOPTHBIX CPECTB; HAPYIIEHUE MPABUI; HEOCTOPOXKHOCTD; JIUIIO, YIPABJISIONIEe TPAHCIIOPTHBIM
CPE/CTBOM; COCTOSIHUE ONbsIHEHUS.

IIpeamert uccaegoBanus. Pabora otHocUTCA K chepe 0COOEHHOM YacTH YTOJIOBHOT'O ITPABO.

Heas um 3agaum auccepraumm. [Jers pabOTHl BBIpAXKAeTCs B IPOBEICHUM THIATEIBHOTO
HCCJIEJOBAHUSI YTOJIOBHOM OTBETCTBEHHOCTH 3a IPECTYIUIEHUS, IpeaycMoTpeHHble cT. 264 YK PM, B
W3YYCHUM U pEIIeHUH MpoOsieM, XapaKTepU3YIOIIUX TOJKOBAHHWE M NPUMEHEHHE JAaHHOW CTaThH, a
TaKkKe B BBIBJICHHHM HEIOCTATKOB, BIMAIOIMMX Ha KadecTBO cT. 264 YK PM, ¢ dbopmymupoBkoit
3aKOHOTBOPYECKUX NMPEATIOKEHNH, TPU3BAHHBIX CIOCOOCTBOBATH COBEPIIEHCTBOBAHHIO HOPMATUBHOMN
6a3bl B 3TOM Bompoce. [y TOCTHKEHUS MOCTABICHHON Leny OblIM CPOPMYIUPOBAHBI CIEAYIONINE
3a0auy: U3y4eHHWEe C YroJOBHO-TIPABOBOM TOYKH 3PEHUS NPH3HAKOB, XapAKTEPU3YIOIIHUX 3JIEMEHTHI
NPECTYIUIEHUH, mpeaycMoTpeHHbIX cT. 264 YK PM, a Takxke oOTArdaromero oOCTOSTEIbCTBA,
npexycMoTpeHHoro 4. (2), (4) um (6) maHHOW cCTaThbU; WCIOJB30BAHUE HEYTOJOBHBIX HOPM,
YCTaHABJIMBAIOMINX TpaBMiIa OE30MaCHOCTH JBWXEHHS WJIM SKCIUTyaTalliM TPAHCHOPTHBIX CPEACTB,
npu TonkoBanuu cr. 264 YK PM; onpenenenne crernenn coBmectumocTu cT. 264 YK PM u
HEYTOJIOBHBIX OJIAaHKETHBIX HOPM; CPaBHHUTENBHBIA aHAIN3 YTOMOBHBIX HOPM 3aKOHOAATENHCTBA
HEKOTOPBIX MHOCTPaHHBIX TOCYAAPCTB, KOTOPBIE YCTaHABJIMBAIOT OTBETCTBEHHOCTh 3a HapyLICHHE
npaBuUi OE30MaCHOCTH JIOPOXKHOTO JIBMIKEHUS WIIM SKCIUTyaTallid TPAaHCHOPTHBIX CPEICTB JIMIIOM,
YIPABISAIOLUM TPAHCIIOPTHBIM CPEACTBOM, U T.JI.

Hay4yHasi HOBH3Ha M OPUIMHAJIBHOCTH JMCCEPTALMM COCTOUT B TOM, YTO OBUIO IPOBEICHO
TIIATEIHHOE YrOJIOBHO-TIPABOBOE MCCIIEIOBAHUE MPECTYIIICHUH, MPeaycMOTpeHHbIX cT. 264 YK PM.
Kpome Toro, HaydyHas HOBU3HA PE3yJIbTaTOB HCCIIEIOBAaHMUS BBIPAXKAETCS B BBIIBICHUH HEKOTOPBIX
IIPOTUBOPEYMBBIX KOHLEMINI, BCTPEUAIOUIUXCA B JOKTPUHE, B MX aHAIU3€ M B BBICKA3bIBAHUU
cobctBeHHOoM mo3unuu. [lo 3TomMy moBomy ObuM cHOPMYITHPOBAHBI TEOPETUYECKHE BBIBOABI H
PEKOMEHIAINH C LIETbI0 COBEPIICHCTBOBAHUS 3aKOHOAATENbCTBA. [lonydeHHbIE HayUHbIEe pPe3yIbTaThl
JEMOHCTPUPYIOT BKJIaJl aBTOpa B TIIOBBIIIEHHWE CTENEHH M3YYEHHOCTH CIOPHBIX BOIPOCOB,
BO3HHKAIOIIMX B OTHOIICHUH MPECTYILUICHUH, MpeaycMOTpeHHbIX cT. 264 YK PM.

Teoperuyeckoe 3HaYeHHe AMCCEPTALMM COCTOUT B: a) MEPEOCMBICICHUHM KOHLIENTYAJIbHBIX
OCHOB HCCJEIOBaHMsI yYroJOBHOIO TMpaBa B 4YacTU OTBETCTBEHHOCTH 3a MPECTYIUICHUS,
npenycMoTpenHsle cT. 264 YK PM; 6) cucremaTn3anus TEOpETUYECKUX MOAXOJ0B K YCTaHOBJICHUIO
COCTaBa 3TUX IMPECTYIUICHUI; B) HAKOIJICHHE OOIIMPHOIO TEOPETUYECKOrO MU IPAKTHUYECKOrO
Marepuaia Uil pa3padOTKH HEKOTOPHIX COBPEMEHHBIX M KOMIUIEKCHBIX HANpPaBJICHUN HCCIIEIOBAHUS
MpeCTyIIEHUH, TpeaycMoTpeHHbIX cT. 264 YK PM u ap.

IIpuknagHoe 3HaYeHWe AMCCEPTALMH COCTOMT B CIEIYIOLIEM: a) Hay4yHble KOHLEMIIHUH,
NpeJCTaBJICHHBIC B paboTe, MPEACTABISAIOT PEATbHBIA HHTEPEC KakK Uil HAyKW YTOJIOBHOIO MPaBa, TaK
W JUIsl 3aKoHojaTelns; 0) TOJIKOBaHWE NMOHATUH, (urypupyromux B cT. 132 u 264 YK PM, a takxke
MPeVIOKEHHbIE KPUTEPUH pa3rPaHUUYECHHs] CMEXKHBIX JIEIHUN UMEIOT 3HAY€HHE KaK JUIsl IPUMEHEHUS
9TUX CTaTe€d B COOTBETCTBUU C MPUHLMUIIOM 3aKOHHOCTH, TaK U JJIs NalbHEUIIEro pa3BUTHs HAyYHbIX
HCCTIEIOBAHMM 110 JAHHOMY BOIIPOCY; B) pPe3yJbTaThl OIEHKH HEIOCTATKOB, MpUCYIUX cT. 132 u 264
YK PM, Moryr ObITb NPHUHATHl BO BHUMaHHME 3aKOHOJATEIEM B IPOLECCE COBEPLICHCTBOBAHMS
YrOJIOBHOI'O 3aKOHO/IaTENbCTBA, U T.[.
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ANNOTATION

Postovanu Nicolae, ,,Criminal liability for violation of transport traffic or operational safety
rules by the person operating the means of transport”. PhD in Law thesis. Doctoral School
of Legal Sciences of the State University of Moldova. Chisinau, 2021

The structure of the thesis: introduction, five chapters, general conclusions and
recommendations, bibliography of 560 titles, 318 pages of basic text. The results achieved are
published in 22 scientific papers.

Key-words: means of transport; transport traffic safety; operation of means of transport;
violation of rules; imprudence; person operating the means of transport; state of intoxication.

Field of the thesis. This research refers to the field of Criminal Law, special part.

The purpose and the objectives of the thesis. The purpose of the thesis is expressed in
conducting a thorough investigation of criminal liability for the offenses provided by the art. 264
CC RM, in examining and solving the problems that characterize the interpretation and application
of this article, as well as in identifying the deficiencies that affect the quality of art. 264 CC RM,
with the formulation of proposals meant to contribute to the improvement of the regulatory
framework in the matter. In order to achieve the proposed purpose, the following objectives were
formulated: the examination from the perspective of Criminal Law of the constitutive elements of
the offenses provided by the art. 264 CC RM, as well as of the aggravating circumstance provided
in para. (2), (4) and (6) of this article; the use of extra-penal norms, which establish the transport
traffic or operational safety rules, in the process of interpreting art. 264 CC RM; determining the
degree of compatibility between art. 264 CC RM and the extra-penal reference norms;
comparative analysis of criminal regulations from the laws of foreign states, which establish
liability for violation of transport traffic or operational safety rules by the person operating the
means of transport, etc.

The novelty and the scientific originality of the thesis lies in the fact that a thorough
investigation was carried out, from a criminal-legal aspect, of the offenses provided by the art. 264
CC RM. In addition, the scientific novelty of the research results is expressed in the identification
of some contradictory concepts found in the doctrine, in their analysis and in expressing their own
position. In this regard, theoretical conclusions and recommendations were formulated in order to
improve the penal legislation af the Republic of Moldova. The obtained scientific results
demonstrate the author's contribution to increasing the degree of knowledge of controversial issues
arising in relation to offenses provided by the art. 264 CC RM.

The theoretical significance of the thesis consists in: a) rethinking the conceptual
foundations of the criminal-legal study in terms of liability for offenses provided by the art. 264
CC RM; b) systematization of theoretical approaches to establishing the corpus delicti of these
offenses; c) the accumulation of extensive theoretical and practical material for the development
of some modern and comprehensive areas of research of offenses provided by the art. 264 CC
RM, etc.

The applicative value of the thesis can be summarized as follows: a) the scientific concepts
presented in the paper are of real interest both for the science of Criminal Law of the Republic of
Moldova and for the Moldovan legislator; b) the interpretation of the notions that appear in art.
132 and 264 CC RM, as well as the proposed criteria for delimiting the adjacent acts, are of great
importance both for the application of these articles in accordance with the principle of legality
and for the further development of scientific concepts on c) the results of the critical evaluation of
the imperfections, which characterize art. 132 and 264 CC RM, may be taken into account by the
legislator in the process of continuous improvement of the Criminal Law, etc.
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